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Using the Status of Forces Agreement to Incarcerate
United States Service Members on Behalf of Japan

. Major William K. Lietzau
RV United States Marine Corps
Chief Law of Armed Conflict Branch
ﬂ Office of the Judge Advocate General
1 e ‘ _ ~ Department of the Navy ’

Introduction

On 29 September 1995, the United States Armed Forces in
Okinawa, Japan relinquished custody of three American service
members to the local police to face charges of premeditated kid-
napping and rape of a twelve-year-old Japanese girl. For twenty-
five days prior to this, the American service members, one sailor
and two Marines, had been confined in Camp Hansen’s brig by
order of their commanding officer.’ They received no probable
cause hearing, no counsel, and no other due process normally
accorded persons ordered into pretrial confinement by the mili-

tary.

As authority for this incarceration, the commander relied on
the custody provisions of the Status of Forces Agreement (SOFA)
between the United States and Japan.* The various services have

ment due process guarantees of the United States Constitution
and the regulatory requnrements of the Manual for Courts-Mar-
tial (Manual).*

This article analyzes current United States practice regarding
the handling of service members accused of crimes in Japan,
challenges the authority of United States.commanders to con-
fine service members pursuant to the SOFA, and recommends a
revision of United States policy in the area.

The facts mentioned above led many to call for a renegotia-
tion of the SOFA with Japan. However, the primary concern of
pundits ironically had nothing to do with the rights of military
members.’ Instead, the public outcry was premised on a grow-
ing belief among the Japanese that United States service mem-
bers accused of crimes received preferential treatment under the

interpreted these custody provisions to void the pretrial confine- SOFA.* Okinawan authorities were incensed that the United

' Edward Desmond, Rape of an Innocent, Dishonor in the Ranks, TIME, Oc! 2 1995, at 51; Mary Jordan & Kevin Sullivan, Amerlcans Churged with Rape
Turned over to Police, WasH. Post, Sept. 30; 1995, at A24:

* Desmond, supra note I; Telephone Interview with Lieutenant Colonel Joseph Poirier, United States Marine Corps, Station Judge Advocate. Marine Corps Aivr
Station, Iwakuni, Japan (Mar. 11, 1995). :

3 Agreement Under Article vI of the Treaty of Mutual Cooperation and Security‘ Between the United States of Amgricé and Japan Regarding Facilities and Areas
and the Status of United States Armed Forces in Japan with Agreed Minutes, Jan. 19, 1960, U.S.-Japan, art. )(Vll; 95,2 U.S.T. 1652 [hereinafter SOFA].

* For service members and civilians under the courts-martial jurisdiction of the Uniform Code of Military Justice, the Manual establishes a number of due process
rights and procedures that reflect Fourth and Fifth Amendment guarantees. See generally MANUAL For CourTs-MagtiAL, United States, R.C.M. 201, 202(c)
(1995) (courts-martial jurisdiction attaches when service member is apprehended, restrained, restricted, arrested, confined, or charges are preferred); R.C.M. 203
discussion (“The rule enunciated in Solorio v. United Siates, 483 U.S. 435 (1987), is that courts-martial jurisdiction depends solely on the accused’s status as a
person subject to the Uniform Code of Military Justice, and not on the “service-connection™ of the offense charged.”); R.C.M. 304(a)(4) (defining pretrial
confinement as physical restraint depriving a person of freedom pending disposition of offenses and mandating that it be ordered by competent authority); R.C.M.
304(b)(1), (2) (only a commanding officer may order pretrial restraint of an officer, and any commissioned officer may order pretrial restraint of an enlisted
member); R.C.M. 304(c) (“No person may be ordered into restraint before trial except for probable cause. Probable cause to order pretrial restraint exists when
there is a reasonable belief that: (1) An offense triable by court-martial has been committed; ¢2) The person to be restrained committed it; and (3) The restraint
ordered is required by the circumstances.”); R.C.M. 305(b) (“Any.person . . . may be confined if the requirements of this rule are met.”); R.C.M. 304(c)
discussion:

The Jécision whether to impose prétrial restraint, and, if so, what tjpc or types, should be made on a case-by-case basis. The factors lisled in the
Discussion of R.C.M. 305(h)(2)(B) should be considered. The restraint should not be more rigorous than the circumstances require to ensure
the presence of the person restrained or to prevent foreseeable serious criminal misconduct.

Restraint is not required in every case. The absence of pretrial restraint does not affect the jurisdiction of a court-martial. However, See Manual
R.C.:M. 202(c) conceming attachment of jurisdiction. See Manual R.C.M. 305 concerning the standards and procedures governing confine-
ment. : : ‘ ,

A tweniy five day incarceration prior to relinquishing custody in such cases is not out of the ordinary. The political sensitivities in Okinawa presuriiably led to
a qmcker than normal indictment response from the Japanese prosecutor. Telephone Interview with Licutenant Colonel Joseph Poirier, United States Marine
Corps, Station Judge Advocate, Marine Corps Air Station, Iwakuni, Japan (Mar, 11, 1995).

§ Mary Jordan, Rape Fans Okinawans' Anger at Continuing U.S. Military Presence, WasH. PosT, Sept. 20, 1995, at A15 (Okinawans believe Americans
receiving preferential treatment). The true motive behind claims of preferential treatment is probably the reduction of United States forces in Okinawa. See
supra, note |, and infra notes 7, 8, 9 (sources cited therein).
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States did not immediately relinquish custody. of the accused
service members,” and in response, both governments agreed to
talks on jurisdiction issues covered by the SOFA.*

The United States adopted an apologetic and defensive pos-
ture, which was politically prudent in light of such horrific alle-
gations.” With such a delicate political situation in Okinawa,
the constitutional rights of service members were unltkely tobe
a primary concern of negotiators. However, in reassessing the

SOFA with Japan, the United States Constitution should not be

compromised to salvage political points. In our policy consid-
erations, we must balance the interests of Japan, the United States
and service members, while at the same time contemplating the
legal requirements of the Constitution. The delicate political
situation tends to cause parties to focus on the former while ig-
noring constitutional considerations, - . | .

[ v L
! . L

“The SOFA with Japan suffers from long-standing constitu-

tional weaknesses unrelated to the current political difficulties.!

Moreover, treatment of preindictment confinement pursuant to
a SOFA varies widely among the services. Thorough scrutiny
of the SOFA’s custody provisions should not simply result in

politically oriented concessions but a more consistent and ap-

propriate procedure for managing the custody of United States
military personnel accused of crimes in Japan. Specious

Okinawan claims of preferential treatment are politically driven,

1

L

but scrutiny of the SOFA’s custody provisions is indeed appro-

‘ priate. If handled thoughtfully, this may be one occasion when
 bad facts léad to good law."®

_Part I of this article deals with the current policy and practice
regarding custody issues in foreign criminal jurisdictions. This

section identifies a surprising lack of consistency among the
* services in their bandling of these issues. Part IT examines the

legal underpinnings of various custody policies. By analyzing
the interface between international law and domestic criminal
procedure, this section identifies constitutional problems with
current United States practice. : Finally, in Part III, the article
concludes by recommending a unified policy to rectify service
inconsistencies and constitutional infirmities without undermin-
ing practical ad vantages of the current practice.

I. The Status of f‘orces Agreement and Carrent Practice

The current SOFA with Japan is.an executive agreement that
entered into force on 23 June 1960. It supports The Treaty-of
Mutual Cooperation and Security Between the United States of:
America and Japan.'! Article XVII of this agreement discusses
criminal jurisdiction and contains provisions aimed at safeguard-
ing the rights of military personnel. It provides that when ser-
vice members are alleged to have committed. offenses that fall
under Japan’s primary jurisdiction,? they remain in United States

? David Allen, Gis* Arrest Rate Is High for Okinawa, PAciFic STars & STRiPEs, Sept. 27, 1995, at |, 4; David Allen, Rape Furor Grows in Okinawa,‘PAcmc STARS

&STRIPES Sept 28, l995 atl 4.
o

‘
1

¥ Hal Drake, Rape Spotlights Sratus of Forces Agreemem Pacieic STARS & STRIPES, Sept 21, l995 at |; Joseph Owen & Davnd Allen, Us., Jap(m Wlll Sludy
SOFA Proviso, PaciFiC STars & Stripes, Sept. 23, 1995, at |, 4; Miyoshi Yoshikawa, Japan, U.S. to Study Troops Pact After Rape Incident, REUTERS WORLD SERV.,
Sept. 21, 1995, Discussions already have begun ‘the first round taking place on 25 September 1995. See Japan, U.S. Experts Hold Talks on Criminal Jurisdiction
Process, DALy Y oMiuri, Sept. 26, 1995. The second round of talks was held on 5 October 1995." Telephone Interview with Lieutenant Colonel Philip W. Lindtey,
United States Army. Deputy Staff Judge Advocate, Camp Zama, Japan (Mar. 7, 1995).

° Hal Dmke, U. S M:luary “Ashamed” of Rape, General Says, PACIFIC STARS & STRIPES Sept 21 ‘1995, at' |, U.S. Envoy Apologizes Over Gls Accuted in ,laptm
Rape, REUTERS WORLD SERV., Sept. 19, 1995, The agreement to open discussions of the. SOFA coincided with United States apologies. See Desmond, supra note

10 While the scope of this article extends only to Japan, the SOFA provisions in question are patterned after the North Atlantic Treaty Organization (NATO) SOFA
which, unlike other SOFAs, is not merely an executive agreement but a treaty. Agreement Between the Parties to the North Atlantic Treaty Regarding the Status
of Their Forces, June 19, 1951, 2 U.S.T. 1792. 'The NATO SOFA’s progeny includes several important agreements besides Japan's, such as agreements with
Iceland, Australia, and the Philippines.’ All of these SOFAs contain nearly identical custody provisions. See Annex on the Status of United States Personnel and
Property, May 8, 195}, U.S.-Iceland, art. 2,  6(c), 2 U.S.T. 1533; Agreement Conceming the Status of United States Forces in Australia, May 9, 1963, U.S.-
Australia, art. 8, 5(c), 1 U.S.T. 506; Military Bases in the Philippines: . Criminal Jurisdiction Arrangements, Aug. 10, 1995, U.S.-Philippines, art. XL 9 5(c), 2
U.S.T. 1090. A similar provision covering; seveml countries including Germany, Greece, and Korea allow for the sendmg state to retain custody throughout
criminal proceedmgs All of these agreements have the potential to put commanders in a similar quagmire. However, these SOFAs also contam provisions
wherein the host country may request custody in unusual circumstances, thus not requiring the sending state to incarcerate on behalf of the host. Seé Supplemen-
tary Agreement to the NATO Status of Forces Agreement with Respect to Forces Stationed in the Federal Republic of Germany, Aug. 3, 1959, U.S.-Germany, |
U.S.T. 531; Agreement with the Kingdom of Greece Concerning the Status of United States Forces in Greece, Sept. 7, 1956, U.S.—Greece, art. {{[; § I, 3 US.T.
2555; Agreement under Article IV of the Mutual Defense Treaty with the Republic of Korea, Regarding Facilities and Areas and the Status of United States Armed
Forces in the Republic of Korea, Jul. 9, l966 art. XXII, 1 5(c), 2 US.T. 1677. Additionally, local law may require a probable cause hearing take place in the
foreign jurisdiction prior to a request for incarceration, thus mootmg the most significant constitutional infi immity. See, e.g., Umted States v Thomas 43 MJ 62
(A.F. Ct. Crim. App. 1995) (hearing held in German court prior to’ lengthy period of U S. mcarceratlon)

{

W See SOFA, supra note 3, art. VI (stating that the status of United States Anned Forces in Japan will be governed by a ‘'separate agreement”).

-

12 See id, art XVII, € 5(c).
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custody until Japanese authorities present an indictment. The
applicable text reads as follows:

The ‘custody of an accused member of the
United States Armed Forces . . . over whom
Japan is to exercise jurisdiction shall, if he is
in the hands of the United States, remain with
the United States until he is charged by Ja-
pan.”?

The Agreed Minutes pertaining to this paragraph further con-
strain the Japanese when they make an arrest. In most cases,
they must relinquish custody to United States officials who shall,
“on request, transfer [the accused’s] custody to the Japanese
authorities at the time he is indicted by the latter”’* The SOFA
also requires mutual assistance in investigations and the appre-
hension of accused persons.'* These provisions do not specifi-
cally contemplate immediate confinement upon apprehension.
Nor do they outline the appropriate factual predicate for any
form of physical or moral restraint; they simply assngn existing
cuslody rights.'® :

The SOFA’s jurisdiction and custody regime have understand-

ably been interpreted to enjoin the United States from thwarting

the exercise of Japanese jurisdiction. The United States ensures
that members of the United States Armed Forces suspected of

committing crimes under Japanese jurisdiction are available for
prosecution by Japan. Policy normally prohibits reassigning
suspect service members beyond the jurisdictional reach of Ja-
pan,. However, more importantly, when the SOFA grants
preindictment custody to the United States, there is an implied
concomitant duty to guarantee to Japan the presence and even-
tual custody of those service members retained pursuant to the
SOFA.'” Thus, confinement may be deemed necessary to pre-
vent an unauthorized absence and arguably a consequent SOFA
violation.'® ‘

The Manual and the Uniform Code of Military: Justice
(UCM1I) do not address preindictment confinement!® in contem-
plation of foreign criminal proceedings.?® Yet, the SOFA’s cus-
tody rubric becomes potentially unworkable without positive
guarantees of an accused’s presence by United States Armed
Forces. When circumstances warrant confinement, faithful ad-
herence to all unambiguous provisions of law can place com-
manders in a quandary. The SOFA imposes a responsibility to
both safeguard and guarantee the presence of suspected service
members?' but neither the Manual nor any other statute specifi-
cally imbues commanders with authority to incarcerate service
members on behalf of another govemment.

In the early 1960s, the United States military branches were
in agreement that preindictment confinement must be based on

13 See also SOFA, supra note 3,.Agrcc'd Minutes (referring to art. XVIL g 5). This provision also applies to ci\)ilian component personnel. The United States does
not have a parallel policy for preindictment confinement of Department of Defense employees or other civilians accompanying forces that are in United States
custody. :

“d
18 1d. art. XVII, { 5(a).
1 See also UNITED StaTeS FORCES JaraN Poricy LETTER 110-1 (2 June 1993).

17 Lesser forms of restraint are not discussed here because military authority to limit liberty without specific authority has long been recognized. See, e.g., United
States v. Murphy, 18 M.J. 220, 229 (C.M.A. 1984) (daily requirements of military service “to some extent curtails {a service member’s] freedom of will”).

'* An instruction from the commander of United States Naval Forces Japan states that, under the SOFA, United States forces are “required” to “keep United States
Naval Forces personnel suspected of committing a crime available.” Instruction, Commander, Naval Forces Japan, COMNAVFORJAPANINST 5820.16D, para.
0403 (undated) [hereinafter COMNAVFORJAPNINST 5820 16D].

1 The term preindictment confinement is used in this article to mean confinement ordered by United States authorities pursuant to the SOFA prior to indictment
by a Japanese court in a case where the Japanese are expected to exercise primary jurisdiction,

20 It could be argued that Anticle 10 of the UCMJ prohibits mere custodial incarceration, Article 10 provides:

When any person subject to this chapter is placed in arrest or confinement prior to trial, immediate steps shall be taken to inform him of the
speciﬁc wrong of which he is accused and to try him or to dismiss the charges and release him.

UCM]J art. 10 (1988). This article only dlscusses the constitutional argumem ‘against current construction of the SOFA because it is less casily assailed. See
generally Gerald C. Coleman, Custody Provisions of Status of Forces Agreements as Aurhor:ty te Confine U.S. Military Personnel Abroad, 17 MiL. L. anp L. oF
War REv. 441 (1978) (rebutting claim of SOFA conflict with domestic statute).

21 The Navy's instruction regarding confinement on behalf of Japanese authorities mentions United States embarrassment because of a failure to “impose
sufficient restraint™ in past instances. COMNAVFORJAPANINST 5820.16D, supra note 18, para. 0403.
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the UCM]J to be lawful.?? “Sirice that time, the Departments of

the Army and Navy have completely reversed their positions, .

viewing the SOFA itself as authority to confine.? The shift,
while convenient in providing a basis for United States pretrial
confinement assistance to the Japanese, appears haphazard in its
evolution. Each service has a different policy, none of whlch
adequately addresses all legal concerns.

The Air Force prohibits commanders from confining airmen

~1By contrast, Navy and Marine Corps policy, which affects -

the greatest number of service members in Japan, gives unlim-
ited authority to the commander.?’ The Department of the Navy
has issued no written instruction on preindictment confinement,?
and the local instruction governing naval forces in Japan simply
provides a pithy advisement that commanders are not bound by
the Manual when they dictate the terms of preindictment cus-
tody. In selecting an appropriate form of restraint, commanders
are guided by the following:

solely in contemplation of a foreign prosecution.* If confine-
ment is deemed necessary, but there is no basis for charges pur-
suant to the UCMJ, Air Force regulations prohibit commanders
from exercising custody on behalf of foreign authorities.?> While -
this is perhaps the most constitutionally defensible policy, it ap--
pears to violate the SOFA's mandate that the United Slates “shall" i
retain custody until |ndlctment by Japan.2¢ :

Should restraint be considered appropriate, it
should be the minimum necessary to ensure:
(a) that the goals of justice and discipline are
met; and (b) that the command will fulfill the
obligation of the United States to produce the
accused when required.”

I
[ L T

¢

22 [y his article, “Custody Provisions of Status of Forces Agreements as Authority to Confine U.S. Military Personnel Abroad,” Lieutenant Colonel G.C. Coleman .
cites two memoranda revealing the history of the military's position {(Memorandum, Staff Judge Advocate, United States Army, Europe, subject: Confinement of
United States Forces Personnel (19 Jan. 1962); Memorandum, The:Judge Advocate General, United States Air Force, to The Judge Advocate General, United
States Army, subject: Confinement Authority of United States Commanders in Germany (15 Jan. l962) (on file’ at Headquaners Department - of the Army, Office
of The Judge Advocate General). Lieutenant Colonel Gerald C. Coleman, Custody Provisions of Status of Forces Agreements As Az‘uhorny ta Confine U.S.
Military Personnel Abroad, 17 MiL. L. anp L. oF WaR REv. 441 (1978), See also R. Heath, Status of Forces Agréements As a Basis for Umled Sares Custody of

an Accused, 49 MiL. L. Rev. 45 (1970) (describing ‘earliér position that the SOFA did not confer authority to confine).

1 The Department of the Navy was first to adopt the stance that the various SOFAs were self-executing and thus provided independent authority for preindictment

confinement. See Coleman, supra note 20. Coleman cites authority for the Navy shift as: “Opinion JAG:101:GEH:SRR, from Judge Advocate General, United
States Navy, to Commandant of the Marine Corps.” Id.; see COMNAVFORJAPANINST 5820.16D, supra note 18. The United States Army subsequently
reexamined the nature of the various SOFA custody provisions and similarly concluded that the SOFA itself authorized preindictment confinement. Coleman,
supra note 20,

b Telephone Interview with Mr. Richard Erickson, Deputy Director, International and Operational Law Division, Umted Smtes Alr Force (Oct. lO 1995) DEP T
OF AR Foncr-: Rec. 110-25, .luncr; ADVOCATE GENERAL Acrrvmss PRETRIAL CUSTODY PoLicy OVERSEAS para 3 (23 Apr. l973). stated in parl the followmg '
i B : o P e
The Air Force will not incarcerate an individual as the result of a sentence or other order of a forelgn court or request of forergn government
authorities. Therefore, if there is no basis for confinement pursuant to charges under the UCMJ, Air Force authorities will not seek or accept
custody of Air Force personnel from foreign authorities in the following circumstances:

a. When release of custody by foreign authorities is on the condition that the individual be placed in an Air Force conﬁnement
facility. v

b. When, because of the nature and gravity of the offense charged or other factors, the USAF commander concerned determines -,
that pretrial confinement is necessary.

Air Forcé Regulation 110-25 and Air Force Regulation 110-28, Judge Advocate General Activities: ‘Military Legal Advisers in Foreign Criminal Jurisdiction
Cases (12 Dec. 1974), were combined recently in Air Force Instruction 51-703, Foreign Criminal Jurisdiction (6 May 1994), as part of the Air Force initiative to
streamline regulations. The policy cited in paragraph 3 of Air Force Regulation 110-25 was not repeated in the new mslrucnon—not because it is no longer valid,
but for the sake of brevny in the new system of instructions. Interview with Mr. Erickson, 'supra. : !

3 Thls is rarely the case, however, since serious offenses calling for conﬁnement are nlso likely lo warram charges pursuum to the UCMJ Whrle asserting a
policy of not confining purely on behalf of a foreign country, the Air Force is not deterred from claiming that rationale for confinement in defending a speedy trial
claim. See United States v, Thomas, 43 M.1. 62 (1995) (Under.German procedures, Thomas received both German and U.S. probable cause hearings promptly
after confinement). . )

¢ SQFA, supra note 3, art. XVII, § 5(c).
n COMNAVFORJAPANINST 5320 16D supra note I8 para. 0403

28 See generally SEC’Y OF NAVY InsT. 5820.4G, LeGAL SERVICFj STATUS oF Forces PoLiciEs, PROCEDURES AND lNFORMAﬂON (15 Dec 1989). In struction 5820.4G,
a joint regulation, dlscusses the exercise of foreign _]lll'lSdlCllon against United States citizens, but only clarifies the various roles and rights of those citizens. It
does not d|scuss command’ authorlty regarding décuseds under United States’ custody. See also DEr'T oF ARMY, REG. ‘27- 50 LEGAL SERVICES: * STATUS or-' ‘Forces
PoLicies, PROCEDURES, AND INFORMATION (15 Dec. 1989). 'Tronically, while pertinent orders and practice in the field regularly leads ta confinement pursuant to the
SOFA, Headquarters, Marine Corps, Military Justice Section, issued a written opinion that the United States Marine Corps cannot legally confine a mlhtary
member for a host government under authority of a SOFA agreement. See 2 Res Ipsa Loquitur 93, 14-15 (June 1993).

* COMNAVFORJAPANINST 5820.16D, supra note 18, para. 0403, I
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"The above considerations regarding the imposition .of
preindictment restraint are clearly less restrictive than those found
in Rule for.Courts-Martial (R.C.M.) 305 covering statutorily
authorized confinement.®® Ironically, in almost all cases, it is
Japanese law that accords an accused his or her first hearing to
assess the need for confinement.?' 'Thus, this SOFA provision—
designed to protect the rights of service members—actually can
undermine normal safeguards contemplated by the Manual and
Japanese law.?

Army policy t:onceming preiﬁdictment confinement Attempts '

to split the difference. The Army confines troops on behalf of
the Japanese™ while utilizing a deliberative procedure that mim-
ics but also supplants the due process provided by the Manual.
Conspicuously absent from this procedure is a probable cause
review or a hearmg determination that can mandate release.™

finement and seems to presume the propriety of continued in-
carceration. Army commanders may disregard hearing officer
recommendations for release and are actually prohibited from
releasing a soldier without first forwandmg the matter to the sec-
retariat level.” -

I1. Interface of Domestic and Intermational Law

Although implicitly upheld by military courts in several cases,
the legality of preindictment confinement based solely on the
SOFA custody provisions is highly suspect.’ It has rarely been
attacked by an interested party, and it is unlikely that the issue
will frequently arise because, viewed as a practical concern of
the accused, preindictment confinement is relatively innocuous
compared to the forthcoming substantive charges and custody

transfer.’” Nevertheless, the current policy may be subject to
The Army’s hearing looks only into the circumstances of con- :

3 See generaily ManuaL For Courts-MarTiaL, United States,«R.C.M. 305 (1995) (providing various procedural safeguards to service members including a
probable cause hearing before a neutral magistrate).

' Telephone interview with Ichiro Miyoshi, Japanese Jurisdiction Officer, Marine Corps Air Station, Iwakuni, Japan (Sept. 15, 1995) (explaining that Japanese
law requires a judicial hearing prior to continued pretrial confinement), -See also SOFA, supra note 3, { 1(a); id. Agreed Minutes (ceferencing § 9) (confirming
right to hearing for United States service memibers in Japanese pretrial confinement). Some would argue that the Army procedure provides due process, but Fourth
Amendment concerns are still not.met. See also Heath, supra note 22, at 74 (arguing that the Constitution does not require due process for this type of “non-
punitive” confinement); Coleman, supra note 20, at 456 (arguing ﬂexlblllty regarding due process and that a staff judge advocate and magistrate's review would
adequately address due process considerations).

32 The irony here is that the SOFA provision was clearly meant to benefit service members. Constitutional protections should attach once the United States
actively participates in the incarceration, and Japanese protections would attach when incarceration is based on Japanese charges. The SOFA nullifies both
protections under current interpretations.

33 Confining “on behalf of the Japanese” is used here as a term-of art. Al relevant service regulations state that the decision whether-or'not to confine rests with
the commander involved and is independent of any Japanese request for confinement. Ironically, this militates against Heath's argument. See infra notes 40-44
and nccompahyi ng text. Furthermore, as a matter of practice, commanders often claim to be incarcerating “on behalf” of the Japanese. However, the alleged rape
mentioned at the beginning of this article did no¢ result in a formal request from Japan for confinement. Telephone interview with Lieutenant Colonel Joseph
Poirier, United States Marine Corps, Station Judge Advocate, Marine Corps Air Station, Iwakuni, Japan (Mar. 12, 1995). Lieutenant Colonel Poirier was also
previously the appellate defense counsel in the COMA case of United States v. Murphy, 18 M.J. 220 (C.M.A. 1984) where the government of Japan did make such
a request.

** Der’t oF ARMY, REG. 27-10, LEGAL SERVICES: ‘MILITARY JUSTICE, para. 17-3 (8 Aug. 1994) (101, 22 Feb. 1995) [hereinafter AR 27-10].

3 Id. The Army provides a probable cause hearing attended by similar rights to those found in R.C.M. 305 for statutorily authorized confinement. However,
unlike normal pretrial confinement hearings, the magistrate is directed not to inquire into probable cause to believe that the accused has committed an offense
under foreign law. The magistrate determines whether there is probable cause to believe that confinement is necessary to ensure the accused’s presence at trial or
to obviate concerns regarding serious future criminal misconduct. Jd.! Thus, for confinement under the SOFA according to the supplemental agreement (See supra
note 11), a probable cause hearing would have presumably taken place at indictment and the above regime would appear to comport with similar Manual
provisions. See MaNUAL FOR CourTs-MarmiaL, United States, pt. IIT (1984). However, in countries like Japan, this procedure results in incarceration without a

‘probable cause hearing regarding the commission of an offense. Unlike parallel Manual provisions, commanders are not bound by a hearing officer’s determina-

tion in the Army regulation. See AR 27-10, supra note 34. Thus, any claim to have complied with appropriate due process considerations must fail in those
situations where the commander disregards the maglstrate s recommendation.

3 See e.g.. United States v. Murphy, 18 M.J. 220 (C.M. A. 1984) United States v. Frostell, 13 M.J. 680 (NM.CMR. 1982) (detcnuon under SOFA did not
represent conﬁnemcnt for which govemment was accountable for speedy trial purposes)

n The practice of premdlctmem confmement by the Umtcd States military in Japan is rarely, |fever, legal] y attacked for severa! reasons. First, m|htary courts jn
the region have no jurisdiction without referral to court- martial. Second, an accused has no practical access to counsel (under the SOFA, the Japanese eventually
provide the accused counsel, paid for by the United States, but this does not occur until after indictment and the consequent custody transfer). Third, a Writ of
Habeas Corpus in federal district court is the only feasible judicial remedy and it is impractical considering problems of counsel and geography.- Fourth, even if
the above did not present barriers, an accused is likely to be more concerned about the substance of the Japanese charges than the relatively short period of
incarceration in a military correctional facility (the SOFA is more likely to be seen s a help, an insulator from Japanese authority, rather than a hindrance with
respect to the ultimate issue to be decided by a Japanese court). - Fifth, any gains gleaned from an attack on the confinement would be short-lived because the
Japanese can gain custody by merely indicting the accused. Finally, most accused would probably rather be confined in a military facility than in a foreign facility.
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abuse,? and the likelihood of an accused’s successful legal at- It has long been established that the Constitution applies to both

tack should not determine United States policy. ‘The strength of United States citizens abroads® and military personnel.* ' Con-
the United States republic is grounded in individual liberty and,’ finement ‘ordered by a commander implicates Fourth Amend-:
most importantly, the rule of law. Where the law is ambiguous ment and due process protections, which are not adequate-
or contradictory to individual liberty and due process, command-. ly addressed by current United ‘States policy regarding
ers and legal advisors must identify dominant principles and preindictment confinement. Therefore, United States command-
norms and work toward change. Therefore, analysis of the com- ers cannot claim confinement authority under the SOFA with-.

peting domestic and international legal concerns is both appro- out adequately addressing applicable constitutional concerns.
pnate and necessary. 0o Lo L e

‘ R - Heath skirted this issue by likening preindictment confine-
The: varled treatment among the services feﬂCC‘S a d“"ded ment to internment. He relied on cases that diStinguish’tempo-

opinion regarding the legality of preindictment confinement on rary internment for security réasons and imprisonment as
behalf of Japan. Academic work in the area‘has consistently a punitive ’ measure 4 The' attending clrcumstances of
favored the practice.® A thoughtful discussion of the issve is preindictment confinement elucidate the weakness of the intern-
found in a 1970 article by Major R. Heath where he opines that ment argument. Unlike intemment, sérvice members are appre-
the SOFAs he examined; including Japan’s, were (1) self-ex- hended because of criminal allegations, and the SOFA provision
ecuting, (2) constituents of the “supreme law of the land” under clearly contemplates a custody transfer for the eventual purpose
Article VI, Clause 2 of the Constitution, and (3) not violative of of punishment.* Likewise, the Navy instruction cited above
any constitutional rights of an accused.** Several aspects of discusses the “goals of justice and discipline” as constituent in
Heath’s argument are subject to debate, such as his“self-execut- the decision to confine#” Unlike internment for security, the
ing” analysis and the relevance of the executive agreement sta- custody in questron closely parallels that of pretrral restramtunder

tus of the SOFA as opposed to that of a treaty.*' A thorough-* '/ the UCMJ. S
critique, however, is not necessary here. The most important R

weakness in Heath’s argument is found in his constltutronalrtyi . . Thoughultimately unpersuasive, Heath's internment analogy
explication, a flaw that moots other concerns. . - . . points to what is probably the strongest argument in favor of
\ t . ml - finding inherent authority to incarcerate under the SOFA.* 4 The
International’ agreements cannot confer on Umted States of- ' argument proceeds as follows. Absent any international agree-
ficials authority beyond the reach of constitutional constraints.*2 °©  ment to the contrary, Jaoénese law applies Within Japaneése terri-

M Although probably rare, a Japanese court could deny pretrial confinement in a situation where a United States commander might confine the service member
to avoid the potential for international friction. Likewise, commanders gould theoretically abuse their authority by using preindictment confinement as punish-
ment when the commander is aware that the Japanese charges are unlikely to result in conﬁnement Finally, even with a completely appropnate appllcatlon of
preindictment confinement, neither Japanese courts nor courts- -martial (following Murphy) need grant an accused with “timed served” sentence credrt for trme
served in SOFA jmposed preindictment confinement. See COMNAVFORJAPANINST 5820.16D, supra note 18, para 0403. ] . ,

hid See Coleman supra | note 20 Heath supra note 22 - - '
40 See Heath, supra note 22, at 87; Coleman, supra note 20 (arguing same conclusion).

4t The concem regarding the executive higréement status is presumably mitigated by the NATO SOFA qualifying as a treaty, which has, in relevant areas, identical
language to Japan’s SOFA. Also, Japan's SOFA was included among the collateral documents submitted to the United States Senate dunng rattﬁcanon of the
Mutual Defense Treaty.. See. .rupm note 10. See also Wilson v. Girard, 354 U.S. 524, 526 (1957) - : e
« See. eg., Geofroy v. nggs, l3‘l U S. 258 267 (l890) (treatles and other |ntemat|onal agreements must conform to the Constltunon) "[N]o agreement wrth a
foreign nation can confer power on the Congress or on any other branch of Government, which is free from the restraints of the Constitution.”, Reid v. Covert, 354
U.S. 1, 16 (1957). - . :

‘-‘,SeeRerd,35,4U.s.m|'6.

“ See United States v. Hiatt, 141 E2d 664, 666 (3d Cir. 1944); United States v. Rexroal, 38 M.J, 292 (CMA. 1993).

4 See Heath, supra note 22, at 73. See also Ex parte Toscano, 208 F. 938 (S.D. Cal. 1913) (upholdlng custody provrsrons of the Hague Treaty of 18 October 1907
regarding the interning of belligerents by a neutral power prior to returnlng them) ‘

¢ If the mrlltary is doing nothing more than mtemmg its members on behalf of the Japanese, then the SOFA, as a “self executing” agreement should also apply
to Department ‘of Defense civilians. The fact that no one senously consrders thls proposmon evrdences the bankruptcy of the argument

RN ooy

‘" COMNAVFOR.IAPANINST 5820, l6D supmnote l8 para. 0403, o S R

#* Heath’s rehance on Tarcano ls not persuasive in llght of radlcally drﬂ‘erent facts. The facts of Tbscanu mvolved Umted States ofﬁcrals mtemmg Mexlcan
troops who had crossed into the United States seeking asylum during the Mexican Civil War. The Supreme Court upheld the constitutionality of the act because
internment was not “punishment.” Ex Parte Toscano, 208 F. at 94l Thls scenario is slgmﬁcantly different from that in which United States citizens already are
under the protections of the Constitution. . = UL G - . :
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tory.* Japanese law properly sanctions preindictment confine-
ment without regard for military rules of procedure or even
American sensibilities. When the SOFA authorizes United States

authorities to retain custody of service members, it delegates a
small portion of Japanese authority to the Umted States, - Mili-
tary personnel and confinement facilities are simply used to as-
sist the Japanese. The prisoner is still bemg held under authority
of Japanese law and United States constitutional rules do not
apply.5 .

The problem” with this justification for incarceration is the
absence of an agency relationship. United States authorities are
often the first to apprehend or detain an individual. Viewing
United States officials as mere “agents” of the Japanese does
deflect some constitutional attacks on the preindictment con-
finement practice, but the United States has never disavowed,
under any service policy or regulation, its authority to make an
independent decision regarding the propriety of confinement.’!
Moreover, even Japanese law requires 2 judicial determination
to continue custody.’? If United States military commanders
were acting only under Japanese law made applicable by the
SOFA, a Japanese judicial determination would be required.
Thus, Japan clearly does not view military confinement as a Japa-

tion hearing, which does not occur under the current system untll
custody transfer.?

Finally, if confinement of service members was grounded in
Japanese law and an agency relationship created by the SOFA,
there would be no rational basis for the civilian versus military
distinction regarding a commander’s ‘authority to incarcerate.
Following the internment theory, Heath argued in favor of such
authority as inherent in the SOFA. He saw no import in the
confinee's status as civilian or military.** Yet, no commander
would readily confine a civilian citizen of the United States based
solely on authority presumably granted by the SOFA. This logi-
cal inconsistency undermines current Department of Defense
policy regarding preindictment confinement under the SOFA.

Once the services admit that preindictrnent confinement by
the military is a United States government action, constitutional
limitations and guarantees apply. 'Here, the inadequacy of cur-
rent procedures is manifest. Since 1970; the United States Su-
preme Court has expanded the sophistication of military pretrial
confinement jurisprudence. In Gerstein v. Pugh,’ the Court
held that the Fourth Amendment requires a judicial determina-
tion of probable cause as a prerequisite to extended physncal

nese action. If they did, they would conduct their normal deten- restraint following a warrantless arrest. The military falls squaxely

43 See AMERICAN Law INSTITUTE, RESTATEMENT OF THE Law THIRD, THE FOREIGN RELATIONS LAwW OF THE UNITED STATES § 206, comment (b) (1986) (defining
sovereignty as “a state’s lawful control over its territory generally to the exclusion of other states™); See also Wilson v. Girard, 354 U.5.-524, 529 (1957) (finding
that a sovereign nation has “exclusive jurisdiction to punish offenses against its laws committed within its borders, unless it expressly or implicitly consents to
surrender its jurisdiction™); Schooner Exchange v. McFaddon, 7 Cranch (1812) (“The jurisdiction of the nation, within its own terntory. is necessanly excluswe
and absolute; it is susceptible of no limitation, not imposed by itself.”).

% At one time, the doctrine of “extra-territoriality” held that permission lo station foreign troops was deemed a ceding of a portion of jurisdiction. See Coleman
v. Tennessee, 97 U.S. 509, 515 (1878). This doctrine is currently in question. See Lauritzen v. Larsen, 345 U.S. 571, 584-85 (1952); See also DEP'T OF ARMY,
PAMPHLET 27-161-1, Law oF Peace, 11-1 (Sept. 1979). But See MaNvaL For Courts-MAarTIAL, United States, R.C.M. 201(d) analysis, app. 21, at A21-8 (1995)
(“With respect to the exercise of jurisdiction by the United States or a foreign government, Wilson v. Girard, 354 U.S. 524 (1957), establishes that'the determina-
tion of which nation will exercise jurisdiction is not a right of the accused.”) The doctrine of extra-territoriality of jurisdiction recently was discussed favorably
as a necessary constituent to the discipline and accountability of forces deployed in foreign jurisdictions. See also CENTER FOR LAW AND MILITARY OPERATIONS, THE
JUDGE ADVOCATE GENERAL'S SCHOOL, LAW AND MILITARY OPERATIONS IN HatTl, 1994-1995, 352 (1995). Under this doctrine, the argument against using the intern-
ment analogy proceeds u fortiori because the foundation of Japanese sovereign jurisdiction must be specifically identified in the SOFA.

% For example, the Arniy’s regulation éicarly imbues the designated comménding officer with discretion to confine or release. Even the decision of whether to
coordinate with the host country authorities is a matter within the commander’s discretion. AR 27-10, supra note 34. '

32 Article 203, paragraph 1, of the Japanese Code of Criminal Procedure, requires apprehending law enforcement personnel to present sufficient evidence of
probable cause to a prosecutor within forty-eight hours. Under Article 205, the prosecutor then has twenty-four hours to either release the accused or secure a
judicial probable cause determination and order of confinement. - Finally, Article 208 requires prosecutors to indict within ten days of the judicial determination
to confine. The court can grant a ten-day extension, but the accused ultimately must be released in the absence of an indictment. Telephone interview with Ichiro
Miyoshi, Japanese Jurisdiction Officer, Marine Corps Air Station, Iwakuni, Japan (May 21, 1996); Keiji Soshoho, Code of Cnmmal Procedure, Law No. 131 of
1948, arts. 203-208 (author did not personally review this authority, but relied on the translation by Mr. Miyoshi). :

S This may represent a significant distinction ‘regarding other SOFAs.  For example, in* United States v Thomas, 43 M.J. 62 (A.F. Ct. Crim. App. 1995), a
Pprobable cause hearing was conducted by a German court despite the fact that the United States retained aclual custody This is not, however, a “routine” practice
in Germany. Such cases are so rare that there is simply no regular process for troops held in 'United States custody on behalf of Germany Interview wxlh M:c ank
Burkhardt, Assistant Director, International Agreements and Policy Directorate, German Ministry of Defense (Sept. 10, 1996) o

%4 Both Heath and Coleman’s arguments militate in favor of not only the confinement of service members but also civilian cdmponeym forces. Heath boldly
encourages such a policy. Coleman begs the question, confining his discussion to incarceration of service members. See Heath, supra note 22, at 84-87; Coleman,
supra note 20, at 443. :

%5 420 U.S. 103 (1975).
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the purview of this requirement.’¢ - United States v. Rexroat”
reaffirms the holding of Courtney v. Williams*®. that the Fourth
Amendment’s requirement for a probable cause determination
is binding on the military., Rule for Courts-Martial 305 was
designed to strike a balance between individual liberty and the
protection of society.® It is ultimately the Constitution that
dictates military -pretrial confinement procedures; even the
expansive protections of R.C,M. 305 are inadequate.*

. i
oy i

"Rexroat clarifies the timing of probable cause review and
requires an independent decision by a neutral and detached
commissioned officer within forty-eight hours of confinement;*!
the Manual’s independent review officer hearing within seven
days of confinement is inadequate.®? While it was long believed
‘that the Manual’s stringent pretrial confinement procedures
moboted any constitutional concerns, Rexroat is clearly not rooted
in‘any Manual requirement but was fashidned in accordance with
the constitutional forty-eight hour rule pronounced by the
Supreme Court in County of Riverside v. McLaughlin.%

-"When early defenses of SOFA-based confinement were for-
mulated, it is quite possible that there was a greater perception
that pretrial confinement procedures were regulatory concems.
Current law, however, reaffirms that the higher authority of the
Constitution govemns incarceration imposed by United States
military commanders. Because no service procedure provides a

R

probable ‘cause hearing, current policies do ‘not comply with
consutuuonal requrrements 64 e Pt
. . R i

“The United States Court of Mrlrtary Appeals (COMA)‘SS has
notably, though tangentially, ruled contrary to 'the above consti-
tutional analysis while deciding a speedy trial claim in 1984. In
United States v. Murphy,% the commanding officer of a Marine
Corps Air Station in Japan directed the confinement of a Marine
on behalf of Japanese authorities who were investigating drug
charges that fell under Japan’s primary jurisdiction. Although
never prosecuted by the Japanese, Murphy :was tried -and con-
victed at a court-martial for related charges.. On appeal, the ques-
tion. arose as to whether pretrial confinement initiated at the
request of the Japanese amounted to illegal physical restraint as
aconstituent in a speedy trial calculation.®’” In reaching its deci-
sion that the speedy trial pmvrs:ons were not violated, the COMA
held as follows R :

i ;

The power of the commander to confine a
serviceperson at the request of a foreign gov-
ernment for the purpose of the exercise of for-
eign’ ‘criminal jurisdiction 1s included within
the definition of “custody” which comes from
‘the treaties in force and exists independently
of the Uniform Code of Military Justice.®

.

i

18 See, e. g Umted Smtes v, Rexroat 38 M.J. 292 (C M A l993) (applymg to lhe military the forty -eight hour heanng requrrement of County of Rwersxde v.

MeLaughlin, 500 U.S.'44 (1991)).
57 38 MJ 292 (CMA 1993)

k& lMJ 267(CMA l976)

» See MANUAL FOR Coun'rs MARTIAL, Unrted States app 21- I6 Analysrs Rule 305 parn 2 (I995)

o, .

'l‘d. -

S

TR ‘ : . . o i

o2 ManNvAL ForR COURTS- MAmAL United States, R.C.M. 305 (l995) (provrdmg various procedural safeguards to servrce members mcludmg a probable cause

hearing before a neutral magistrate).

.
!

e 500 uU.s. 44 (1991)

N AT : R TR B A U I

e Allhough beyond the purvrew of this amcle. an mterestlng issue is the relevance of Dther aspects of pretnal confinementprocedure in current m|l|tary prncuce
That is, to what extent are other regulatory requirements constitutionally based?—a question not addressed by the Supreme Court so- long as the regulatory
srequirements are met and potential plaintiffs or accuseds lack stahding. Fot example; R.C.M. 305, besides mandating a probable cause determination, requires a
finding that confinement is necessary under the circumstances. MANUAL FOR COURTS-MARTIAL United States, R.C.M. 305 (1984) The area of counsel nghts is
also likely to yield fertile ground for analysis. . ' o Lot . : I

% On 5 November 1994, the National Del‘ense Authonzatron Act for Frscal Year 1995, Pub L No. 103 337,108 Stnt 2663 (1994), changed the names of the
United States Courts of Mrlltary Review and the United States Court of Mrhtary Appeals "The new names are the Umted States Courts of Criminal Appeals and
the United ‘States Court of Appeals for the Anned Forces, respecuvely For purposes of this article, the name of the court at the time that a “particular ¢ase, is
decided is the name that will be used in referring to that decision. See Umted States v. Snnders 41 M.). 485, 485 nl (1995).

k‘;" 18 MJ 220(CMA 1984)

‘ V i S A ' H { B il I
'8 See also United States v. Thomas, 43 M.J. 62 (A.F. Ct. Crim. App. 1995) (The legality of premdrctment confinement on behalf' ofa forelgn goveérnment is not
addressed); United States v. Frostell, 13 M.J. 680 (N.M.C.M.R. 1982) (military not accountable for detention pursuant to SOFA under speedy trial nnalysrs)

%8 United States v. Murphy, 18 M.J. 220, 233 (C.M.A. 1984),
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In Murphy, the COMA relied heavily on the reasoning of
Heath’s article.®® The article cited federal cases addressing the
authority of the United States Armed Forces. to return service
members who have fled a foreign jurisdiction during proceed-
ings.”® The COMA's argument Jacks cogency because the cited
instances of government action do not necessarily run afoul of
constitutional guarantees as does the preindictment confinement
discussed here.” While upholding a common-sense approach
to the SOFA in the absence of implementing regulations, Murphy
begs the hard questions regarding the SOFA’s constitutionality
in the preindictment confinement context.” ‘

- Even assuming that the COMA’s finding in Murphy was both
legally sound and persuasive for preindictment scenarios, the
inconsistent preindictment confinement practices among the
three service departments is not justifiable. In upholding the
military’s authority to incarcerate under the SOFA in Murphy,
Senior Judge Cook made the unusual recommendation that the
Departments of Defense and State establish procedures to limit
excesses in the area.” Unfortunately, in over ten years since
Murphy, little if anything has been done toward that end.

IIL Conclusion

. It is time that the Umted States correct an mconsnslent and
legally discreditable policy regarding overseas prcmdlctment
confinement pursuant to the SOFA. While actual injury wrought
against military members may be extremely rare, the current
policies and practices do violence to American notions of fair-

% Heath, supra note 22.

ness and constitutional principles. Service members are incar-
cerated without due process under the rationale that the United
States is protecting their interests as well as international comity
concerns. At the same time, Japanese sociéty offers due process
protections which are at least technically adequate but are by-
passed by the absence of an alternative procedure. Under such a
policy, the United States loses on every front: service members
are denied constitutional protections, yet Japan complains of
preferential treatment for military personnel. The SOFA with
Japan, or at least the attendant understandings, should be modi-
fied to allow flexibility regarding the United States decision to
take custody.” This should be coupled with a Department of
Defense implementing regulation that ensures the SOFA cannot
be used to defeat a service member’s rights under the Constitu-
tion.

In October 1995, the United States, without reopening the
SOFA for negotiation, agreed to a policy in which the United
States will give “sympathetic consideration” to any request by
Japan for the transfer of custody prior to indictment of the ac-
cused in “specific cases of heinous crimes of murder or rape.”’”
While this policy obviates the specific constitutional issues of
some cases discussed earlier, it leaves intact the same concerns
for cases involving lesser crimes or those situations not involv-
ing a Japanese request for custody transfer. Moreover, this policy
fails to remedy the disparate service positions and does nothing
to correct similar problems associated with other SOFAs. Most
importantly, this remedy abandons the practical protections
embraced by United States custody policy.

10 See, e.g., United States Ex rel. Stone v. Robinson, 309 F. Supp. 1261 (W.D. Pa. 1970) (denying writ of habeas corpus challenging Air Force apprehension and
return to Japan of airman who had illegally fled Japan after Japanese conviction for robbery and attempted rape). A postconviction case does not implicate the
same constitutional concemns, especially when the military is dealing only with apprehension as opposed to continued, indefinite preindictment confinement. See
also Holmes v. Laird, 459 F.2d 1211, 1216 n.32 (D.C. Cir.), cert. denied, 409 U.S. 869 (1972) (citing several cases sanctioning surrender of American servicemen
for foreign trial pursuant to the SOFAs).

"1 Judge Rosenberg suggested that slightly different circumstances than those in Stone might indeed warrant review. “I hold, however, that it is incumbent upon
Federal courts to examine the legal custody of members of the Armed Forces under exceptional circumstances in order to preserve the constitutional rights of such
individuals.” Murphy, 18 M.J, at 233.

7 Realizing that in the majority of instances an accused is arguably better off in United States custody, we should recognize that most procedural safeguards are
designed to prevent abuse in the rare instance when it might occur. Both Japancse and United States law require a hearing to continue pretrial confinement. This
is not because a hearing is a partlcularly pleasurable experience for the. accused but to prevent arbitrary and capricious denial of liberty.

3 To Senior Judge Cook’s credit, he mentions in a footnote in Murphy that one of the “troublesome areas is whether some form of preconfinement hearing is
required.” Unfortunately, he then declares the need redundant because the Japanese indictment serves as a probable cause determination. Murphy, 18 M.J. at 234
n.16. Judge Cook missed the relevant aspect of the Japanese SOFA. While the facts of Murphy left the ‘accused in United States custody after indictment, that fact
pattern was an aberration from the one envisioned by the language of the SOFA which would primarily involve preindictment custody.

 This flexibility probably already exists ih the understanding of both parties to the SOFA, but a strict reading of the SOFA and its attendant understandings
implies no discretion. See supra note 25.

S Press Office, United States Information Service American Embassy, Tokyo, United States Embassy Press Statement (Oct. 25, 1995) (on file with author). In
Japanese criminal court, the Marines and sailor were eventually indicted, tried, and convicted of “rape resulting in injury.” On 7 March 1996, the Japanese court
awarded seven years confinement to two of the service members and six and one half years to the third. See The Starus Quo Remains on Trial; Sentencing in Rape
Case Will Not Solve the Okinawa Problem, Los ANGELEs TIMES, Mar. 8, 1996, at B8; Telephone interview with Captain Troy Taylor, United States Marine Corps,
Office of the Staff Judge Advocate to the Commandant (May 20, 1996).
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© We need not remedy this constitutional deficiency at the ex:
pense of the practical benefits service members receive by avoid-
ing Japanese custody: Apologists for the SOFA’s confinement
authority have compared preindictment confinement (o intern-
ment under the Hague Treaty.” ‘If an analogous model is sought,
I suggest looking to prisoner transfer treaties” and the legisla-
tion implementing the various prisoner transfer agreements be-
tweén the United States and foreign governments." '

These procedures both accord prrsoners the abtllty to avoid
foreign confinement and protect the govemment from constltu-
tional attack by requiring consent of the prisoner prior to any
United States action.” Arnencans can obtain the benefit of hav-
ing United States authorities execute some of the foreign state’s
governmental functions but only through knowing and volun-
tary consent. Regulations implementing United States confine-
mént of preindictees could follow this pattern by requiring the
conseént and the concomitant waiver of appllcable due process
rights before the United States would agree to incarcerate on
behalf of the Japanese government. Under such a system, the

“protections” negotiated i in international agreements are poten-
tially ‘available to the service member, but they can never be
used to undermme a constltutronal nght .

The prtsoner transfer model is but one of many constltutlon-
ally defensible solutions. Status of Forces Agreements could be
renegotiated to confer all preindictment custody authonty on
the host government, but this would fail to address pracucal con-

16" See supra hote 45 and accompanying text.
o ] .

cerns of service members in countriés with less than admirable
judicial processes. “ Adequate procedural safeguards could be
incorporated into current practice, but this might put United States
international agreements at risk due t6 Supreme Court decisions
in the crrmmal procedure realm % - - :

I believe the best policy is one that requires either consent or
a hearing identical to that found in R.C.M. 305, Consent could
in fact take the form of a waiver of the probable cause heanng 50
no unusual procedures need be added to the assembly of hear-
ings currently practiced under the Manual. Should an accused
elect the hearing, the command must be bound by the decision
of the hearing officer. However, a decision to release can, pur-
suant to the SOFA, be essentially transformed into a transfer of
custody. Under any circumstance, the accused controls his or
her own fate. If an accused is confined, it will only be because
he or she elected to waive a pretrial confinement hearing, failed
to obtain release during a constitutionally adequate hearing, or
was turned over to the host country authormes in accordance
‘with lnternattonal law. ' :

Regardless of the remedy chosen, there is no justification for
differing policies among the services. Preindictment SOFA-
based confinement procedures should derive from a single De-
partment of Defense regulatron That policy should consider
the interests of our service ‘members, 1nternatrona1 <:omlty, and
the mandates of the United States Constitution.

71 See, e.g., Treaty on the Execution of Penal Sentences, Nov. 25, 1976, U.S.-Mex., 28 U.S.T. 7399; Convention on the Transfer of Sentenced Persons, Mar. 21,
1983 arts. 2, 3, 7 TLA.S. 10824 (requtnng pnsoner consent pnor lo lrnnsfer) [hereinafter Transfer Treaty]

™ See, .., 18 U.S.C. § 4108 (I977 & Supp. 1988) (requiring verification of consent of offender prior to transfer to ‘United States including verifying officer
inquiry into voluntariness and advice of right to counsel); See also 10 UiS.C. § 955 (1977 & Supp. 1980) (discussing transfer of military prisoners and requiring
they be trented as sentcnced pnsoners under the UCMJ)

e See. e g Pferfer v_ United States Bureau of Prisons; 615 'F.2d 873 (9th Cir.), cert. denied, 447 U.S. 908 ¢1980) (consent to transfer ini the U.S. -Mexico transfer
treaty equales to waiver of any constitutional rights regardmg conviction). See generally Gregory Gelfand, International Penal Tran.rfer Treaties: The Case for
an Unrestricted Multilateral Treary, 64 B.U. L. Rev. 563 (1984) (discussing ‘constitutionality of prisoner transfer treaties).' The Convention on the Transfer of
Sentenced Persons requires that consent be voluntary with “full knowledge of the legal consequences thereof.” Transfer Treaty, supra note 77, art. 7.

[

80 Most current SOFAs provide an example of this potential conflict. A Supreme Court decision may mandate a probabie cause hearing, but most SOFAs do not
limit United States responsibility for custody and guaranteed presence at trial based on the results of such a hearing. Thus a constitutionally mandated hearing
:may require release, but the United States may be enjoined from effecting that release by SOFA provisions requiring custody. Of course this could be remedied by
turning the “release” into a “transfer of custody.” The practical effect of such a policy would probably be the same as that of a rights waiver; i.e., accused might
regularly waive a hearing so as to avoid the potential of custody transfer. However, accuseds might elect the hearing if they thought the Japanese would not
actually require preindictment confinement. The accused's success at a hearing would serve as a valuable check on an overly cautious command decision fo
confine. i ‘
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Business Entertainment Expense Deductions by Service Members -

i

Colonel Malcolm H. Squires, Jr.
The Judge Advocate '
Headquarters United States Army Europe and Seventh Army
Heidelberg, Germany

and

Lieutenant Colonel Linda K. Webster*
Circuit Judge, First Judicial Circuit
Office of the Chief Circuit Judge
Falls Church, Virginia

Introduction

The two martini lunch is probably the best known, if not the
most controversial, tax deduction taken by the business commu-
nity. Civilian professionals customarily conduct business dur-
ing lunch, dinner, or parties with clients, associates, and staff
members. Expenses incurred during these occasions, which in-
volve entertainment and social activities, are deductible gener-
ally as ordinary and necessary costs of doing business.'

The military commumty also has its own unique customs and
ways of doing business. These rules of military occupatlonal
and social engagement are both regulatory? and ‘tradmonal * This
article examines some of these customs and discusses the appli-
cation of sections 162 and 274 of the Internal Revenue Code

(Code) to the expenses incurred by service members at com-

mand and staff socials.’
Statutory‘ and Regulatory Provisions

Under the Code, tax deductible “entertainment” expenses -
include any amusement or recreation activity. - Entertainment
activities can occur in a taxpayer’s home,” as well as at theaters,

social clubs, sportihg events, and vacation trips. The activity

- does not have to be particularly entertaining nor does the activ-
" ity have to qualify as public relations or as adventising to qualify

as a deductible business expense.

The Internal Revenue Service (IRS) uses an'objective test in
considering the trade or business in which the taxpayer is en-
gaged to determine whether an activity is “‘entertainment” under
the Code. Entertamment expenses are deductlble if (1) they are
ordinary and necessary expenses of the taxpayer’s business that
qualify for deduction under section 162* and (2) they meet the
strict deduction rules of section 274. Some entertainment busi-
ness expenses are excluded by section 274 and will be discussed
below. . :

Broadly defined, “ordinary and necessary expenses” are cus-

-tomary expenses that are appropriate and helpful to one’s trade

or business. ‘“Customary expenses” are those incurred in nor-
mal day-to-day business activities. In the military, ordinary and
necessary business expenses are those personal costs required
by military custom and courtesy, such as purchasing calling
cards’ and money spent at social activities such as dinings, balls,
ceremonies, professmnal development seminars, and other like
social events. .

*This article originally was begun when the author was the Deputy of the Legéll Assistance Division, Office of The Judge Advocate General.

! See 26 U.S.C. § 162 (1993). -

! See Der'T oF ArMY, REG. 600-25, SaLutes HoNors anp VisiTs oF CourTtesy (1 Oct. 1993) [hereinafter AR 600-25].

3 SeeL.P. CROCI(ER. The ARMY OFFICER’S GUIDE 11-19, 58-76 (46th ed. 1993).

* 26 US.C. §§ 162,274 (1‘993).

5 The scope of this article is limited to business entertainment expenses. For a general overview of employee business expenses, see Forrester, Deducting

Employee Business Expenses, 132 MiL. L. Rev. 289 (1991).
¢ See generally 26 U.S.C. § 274 (1993).

7 See, e.g., Andress v. C.LR,, 423 F.2d 679 (5th Cir. 1970).

® LR.C. § 162(a) reads in part "There shall be allowed as a deduction all the ordlnary and necessary expcnses pzud or mcurred during the taxable year in carrying

on any trade or business .

¥ See supra note 2 at para. 4-2,
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Although the general rule is that a taxpayer must engage in . .. The Code clearly creates two classes of entertainment ex-

an activity for profit to be considered a trade or business, the penses. Generally. entertainment expenses must be “directly
term “trade or business” includes professional services or trades related” to the pursuit of one’s trade or business. However, in
like military service even though it is a salaried occupatlon 10 the case of an expense “directly preceding or following a sub-
Accordingly, service members and other government employ- ‘stantial and bona fide business discussion,” it must only be “as-
ees may deduct their ordinary and necessary business expenses " sociated with” the taxpayer’s business to qualify as a tax
under section 162 just like civilian professionals.'’ ‘ " deduction. Correctly applying the “directly related” and “asso-
" ciated with” standards of section 274(a) is essential to deter-
Once an entertainment expense meets the broad ordinary and mine whether a purported entertainment expense qualifies as a
necessary business expense test of section 162, it must then pass business expense deduction.

the stringent requirements of section 274 to qualify as a deduct-
ible expense.’?

1 See 26 U.S.C. § 7701 (a)(26)(1986); Frank v. United States, 577 F2d 93 (9th Cir. 1978). When the court examined the issue of whether the individual seeking
the deduction received compensation for those duties,'it referred to an analysis of Section 48(d), the predecessor to Section 7701(a)(26). “Thus, full-time and
many part-time military and ¢ivifian officers and employees of the Government are regarded as engaged in a trade or business, even though they are not compen-
sated for their seryices.”. Frank, 577 F.2d at 96, citing Rev. Rul. 109, 1995-1 Cum. Bul. 262.

4 Frank, 577 F2d at 95-96. L Lo .

2 JR.C. §274statesinparti ¢ - oy

C @ ENTERTAINMENT AMUSEMENT OR RECREATION oo : TR
: (l) IN GENERAL No deductlon otherwrse allowable under thrs chapter shall be allowed for any item— .
(A) Acuvny With respect to an actlvny which is of a type generally - considered to constitute- entettainment, amusement,
or ‘recreation, unless the taxpayer establishes that the item was directly related to, or, in the case of an item directly
" preceding or following -a substantial and bona fide business discussion (including busmess meeungs at a convenuon
. -~ or otherwise), that such item was associated with the active conduct of the’ tnxpayer s trade or busmess or '

i

R A .. (B) Facility. With respect to a facility used in connection with an activity réferred to in subparagraph (A)
In the case of an item described in subparagraph (A), the deduction shall in no event exceed lhe pomon of such item wluch meets the requnremenls of
subparagraph (A). Lo
. (2) .SPECIAL RULES.: For purposes of applying paragraph (1)—
{(A) Dues or fees to any social, hthletic, or sporting club or orgamzzmon shall be treated as ltems with respect to fae\lmes
x ' (B) An aetrvny described in section 212 shall be treated as a trade or business.

(© In the case of 4 club, paragraph‘(l)(B) 'shall apply unless the taxpayer estabhshes that the facrhty was used primarily
for the firtherance of the taxpayer’s lrnde or business and that the item was’directly related ‘to the active conduct of
- such trade or business. :

~:(3) . DENIAL OF :DEDUCTION FOR CLUB DUES.. Notwithstanding the preceding provisions of this subsection, no deduction
.. -shall be allowed under this: chapter for amounts paid or incurred for membership in any club organized for business, pleasure,
recreation, or other social purpose. :

i

(d) SUBSTANTIATION REQUIRED. No deduclion or f:redit shall be allowed—

(2) for any item with respect to an activity which is of a type generally considered to constitute entertainment, amusement, or . recreation, or
with respect to a facility used in connection with such an activity,

R AT i .
unless the taxpayer substantiates by adequate records or by sufficient evidence corroborating the taxpayer 's own statement (A)
the amount of such expense or other item, (B) the time and place of the travel, entertainment, amusement, recreation, or use of

the facility . . . , (C) the business purpose of the expense or other item, and (D) the busmess relnuonshlp to the

taxpayer of the persons entertained .
* {e) SPECIFIC EXCEPTIONS TO APP,LICATION OF SUBSECTION.
(A) Subsection (a) shall not apply to—

in

(1) Food and Beverages for Employees. Expenses for food and beverages (and facilities used m connectlon lherewuh) furmshed on
the business premises of the taxpayer primarily for his employees. e

(k) BUSINESS MEALS
(I) IN GENERAL. No deductlon shall be allowed under this chapter for the expense ofany food or beverage unless— " :
(A) such expense is not lavish or extravagant under the circumstances, and B
(B) the taxpayer . . . is present at the furnishing of such food or beverages.
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- Legislative History ::

The “associated with" requirement of section 274(a)(1)(A) is
the result of congressional compromiise. ‘Section 274 was en-
acted in 1962'* under pressure from the President to end abuse
associated with entertainment expense tax deductions.'*

The House of Representatives respondéd witha bill to disal-
low any deduction for the cost of entertainment expenses associ-
ated with a business or trade unless it was “directly related” to

the “active conduct” of the business or trade, 15 The Senate, agree-'

ing with the President in principle, detenmned that the House's
bill was too harsh. Believing that “goodwill” entertainment fos-
tered business income, which in turn produced more taxable rev-
enue, the Senate proposed the “associated with” standard for
entertainment expense tax deductions if the taxpayer could sub-
stantiate “a reasonable expectation of deriving some income”
because of the expenditure.'

- The House version was modified and adopted with the “asso-
ciated with” language'?” Congress rejected the vague concept
that an expense should be deductible if some reasonable expec-
tation of deriving income was present in favor of the more readily
definable “active conduct of business” standard. Therefore, an
entertainment expense associated with the active conduct of busi-
ness, regardless of whether business is actually transacted dur-
ing the entertainment, is deductible if the entertainment directly
precedes or follows a substantial and bona fide business discus-
sion. : ‘

"Directly Related " Standard

" Treasury Regulations followmg section 274 of the Code em-
phasnze the “active pursuit of busmess ‘intent of the statute and
state the fo]]owmg

‘At the time the taxpayer made the entertain-
ment expenditure (or committed himself to

13 Revenue Act of 1962, Pub. L. 87-834, § 4; 76 Stat. 960,

4 S. Rer. No. 87-1881 (1962) reprinted in 1962 U.S.C.C.AN. 3304, 3327.

make the expenditure), the taxpayer had more
than a general expectation of deriving some
income or other specific trade or business ben-
efit (other than the goodwill of the person or
persons entertained) at some indefinite future .
time from the making of the expenditure. A
taxpayer, however, shall not be required to
show that income or other business benefit
actually resulted from each and every expen-
diture for which a deduction is claimed.!®

The requirement that the expenditure be more than a good-
will venture with hopes of future bysiness income is further
emphasized in Treasury Regulation 1.274- 2(c)(7) as follows:

Expenditures for entertainment, even if con-
nected with the taxpayer’s trade or business,
will generally be considered not directly re-
lated to the active conduct of the taxpayer’s
trade or business if the entertainment occurred
under circumstances where there was little or
no possibility of engaging in the active con-
duct of trade or business. The following cir-
cumstances will generally be considered
circumstances where there was little or no pos-
sibility of engaging in the active conduct ofa
., trade or business:

(i) The taxpayer was not present; :

(ii) The distractions were substantial, such
as— (a) A meeting or discussion at night clubs,
theaters, and sporting events, or during essen-

tially social gathering such as cocktall parties,
ID .

Without the active involvement of the taxpayer seeking the

deduction in a bona fide business discussion; the entertainment
expense will not pass the “directly related” test of section 274.

13 H.R. Rep. No. 87-1447 (1962) reprinted in 1962-63 C.B. 495, 423-430; See generally, St. Petersburg Bank & Trust Co. v. United States, 362 F Supp ‘674,677

(M.D. Fla. 1973), cert. denied, 423 U.S. 834 (1975).

18 St. Petersbury Bank & Trust Co., 362 F. Supp. at 678.

17 H.R. Conr. Rep. No. 87-2508 (1962) reprinted in 1962 U.S.C.C.A.N. 3723, 3735-36; St. Petersburg Bank & Trust Co., 362 F. Supp. at 678.

" Treas. Reg. § 1.274-2(c)(3)(i) (1985).

® Id. § 1.274-2(c)(7).
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<t “Associated With" Standard .

The less strict “associated with” standard of section 274 per-
mits some deductions of essentially goodwill gestures. Trea-
sury regulations define “associated entertainment"'-as follows:

Generally, any expendrture for entertamment
if it is otherwise allowable under chapter 1 of
the Code, shall be considered associated with
the active conduct of the taxpayer’s trade or
business if the taxpayer establishes that he had
*a clear business purpose in making the expen-

“diture, such as to obtain new business or to
encourage the continuation of an existing busi-
ness relationship. However, any portion of an
expenditure allocable to a person who engaged
in the substantial and bona fide business dis-
cussion ... . shall not be considered associated
with the active conduct of the taxpayer’s trade
or business, The portion of an expenditure
allocable to the spouse of a person :‘who en-
gaged in the discussion will, if it is otherwise
allowable under chapter 1 of the Code, be con-
sidered associated with the active conduct of
the taxpayer’s trade or business.?® - -

Limiting the “associated with” deduction i$ the requirement
that the entertainment expense directly precede or follow a sub-
stantial and bona fide business discussion. - The IRS makes a
case-by-case determination whether a meeting or discussion is a
“substantial and bona fide business discussion.”?! The timing
of such discussions also is reviewed: '

v

Entertainment which occurs on the same day
as a substantial and bona fide business dis-
cussion will be considered to directly precede
‘ .or follow such discussion.  If the entertain-
-+ -ment and the business discussion.does not -
. occur on the same day, the facts and circum-
stances of each case are to be considered, in-
cluding the place, date and duration of the
business discussion, whether the taxpayer or
his business associates are from out of town,
and if so, the date of arrival and departure, and
the reasons the entertainment did not take place
on the day of the business discussion. For

- R ERE i R e

I

o 1d. § 1.274-2)(2).

-

b ld § 1.274-2(d)(3)(iX2).

=

D 26 U.S.C. § 274(n)(1) (1993).

3 See Bowman v. C.LR., 16 B.T.A. 1157 (1929).

2 Id. § 1.274-2d)(D)Gi). - - T R N S T

example, if a group of business associates

comes from out of town to the taxpayer’s place
., 1 of business to hold a substantial business dis- - - -

' cussron. the entertamment of such business

. guests and their wives on the evening prior to,
or on the evening of the day followmg thebusi- .

ness discussion would generally be regarded

as directly precedmg or followmg such drs-
' cussron 2o .
"Aftter qualtfymg as'a deductrble entertamment expense un-
der sectrons 162 and 274, the amount of the deductron is lim- .
ited. The allowable deductrble amount for any ‘food or beverage
may not exceed fifty percent of the amount otherwrse clarmed
as a deductron 3 B

l Do Tt

[T IR

Appllcatlon to’ the Mlhtary

Expenses for the entertainment of employees (soldiers 'a'nd
civilians) incurred by an employer (whether a commander, staff

-section chief, or the head of a branch'office or comparable unit)

are deductible provided the entertainment is not-lavish nor ex-
travagant. Buying subordinates a meal during duty hours, when
unit or office business is discussed, should be considered as en-
gaging in the active pursuit of one’s profession’under section
162 of the Code.” Section 274(e)(1) exempts application of the
entertainment expense rules to this business expense if the meal
was eaten in a facility conducive fo a business discussion. An
officer’s club or unit dining facility should qualify as such an
establishment.

Meals or drinks furpished to members of the staff directly
preceding or following the duty day would also qualify as de-
_ductible entertainment expenses if the leader intended the gath-
ermg to, produce a drrect beneﬁt to his or her orgamzatron
Improved morale, espnt de corps, and the development of j _|un-
ings, whrch further the orgamzauon S productlvrty Although
there is rarely, if ever an ofﬁce social hour where busmess is not
discussed, which may satrsfy the “directly related” test, expenses
for after-duty beverages or food would clearly be *“associated
with” the active conduct of morale, welfare, and recreation and
thus be deductible.

Entertainment of employees or subordinates outside the
military’s customary workday setting becomes more tenuous to
the “active conduct” of the military profession. -In the civilian
sector, expenditures for employee entertainment at. picnics,?

. . S . . . ' ‘
. ! I I R R N S VA
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dances,” and Christmas parties?® have been held to bé deduct-
ible. The rationale in each case was that the event, while not
business in nature, provided a direct business benefit through
improved morale and served as an inducement to:efficient job
performance. In the military, similar activities produceithe same
results for soldiers, civilian employees, and their families. Con-
sequently, leaders ‘who provide social gatherings for all or se-
lected organizational members and their families should be
entitled to deduct those reasonable costs associated with the func-
tion as a busmcss entertainment expense e :

‘On the other hand a taxpayer is not allowed to deduct the
expense of a party merely because he or she invited a few em-
ployees to attend.?® Cocktail or dinner parties are by definition
social occasions that must pass the “directly related” to or “as-
sociated with” business tests of section 274, unless the occasion
complies with the narrow exceptions of section 274(e).. Parties
for the benefit of friends, even if there is a possibility of working
with or for one of the individuals at a later date, do not pass the
test for the “active conduct” of one’s current trade or business.
Inviting a few associates or employees to an otherwise purely
social affair will not pass the “associated with” standard of sec-
tion 274 merely because these employees might discuss busi-
ness with their host, employee, or other guests.?

Cost of entertainment provided for soldiers, civilian employ-
ees, and family members should be deductible business expenses,
regardless of whether the eptertainment occurs at the conclu-
sion of a duty day.*® Like any business expense, the taxpayer
must have an expectation of deriving some specific professional
benefit as a result of the activity. Fostering goodwill alone will
not suffice. In the case of Saturday or Sunday cocktall or dinner
parties, the affair must be “directly related” to the conduct of
one’s business. The “associated with” standard, which is the
exception and not the general rule, does not apply because the

'

2 See Popular Dry Goods Co. v. C.LR., 6 B.T.A. 78 (1972).

% See Haman v, Cl R.. T.C. Memo, l972 118, uff’ g aru{ rev g in part 500 F.2d 401 (9th Clr l974)

50
5

21 See 26 U.S.C. § 274(e)(1993); Treas. Reg. § 1 274-2(0 (l985)

party does not immediately follow-a business discussion or work-
day.’! ‘The specific directly-related benefit.to be derived from
such gatherings is the morale-boosting, interpersonal relation-
ships developed between the boss and his or her.subordinates
and among the subordinates and their families, all of which leads
to greater harmony, understanding and office productivity. -

Entertaining guests who are at a location on temporary'duty,
a common military tradition, falls under the “‘associated with”
standard of section 274. Provided the expense was associated
with the active pursuit of business, a business entertainment ex-
pense deduction would be allowed even if the entertainment was
not provided on the day business was transacted.®

E "EIndividuul‘Experljses i v

Questions are often asked about expenses borne by the indi-
vidual service member that are business related and of a quasi-
entertainment nature. Such expenses include officer club dues,
the costs of dining-ins or dining- -outs, hails'and farewells, pro-

Thotion ‘parties, rellremcnt partles and sxm|lar functlons of a

Ty

“mandatory” nature.

Dues paid by service members to officer’s and noncommis-
sioned officer’s clubs are not deductible business expenses.®

‘Membership in ‘these clubs .is voluntary.¥ ‘Service members

generally use these clubs for personal recreation and enjoyment

-more:than for the purpose of conducting or atteriding business
meetings. - While some might contend that their use or enjoy-

ment of the club is limited to those occasions where their atten-
dance is expected, monthly club dues permit use of the facility
for a wide variety; of activities and not Just those select occa-
sions.. . ‘

3 R AT g

2 See Brecker v. C.LLR., T.C. Memo. 1972-061; St. Petersburg Bank & Trust Co. v. United States, 362 F. Supp. 674 (M.D. Fla. 1973), cert. denied, 423 U.S. 834

(1975).

St Petersburg Bank & Trust Co., 362 F. Supp at 681.

% [R.C. § 274(e)(1) only exempts meals and beverages furnished on the employer’s premises. With the numerous regulatory restrictions in the Army concerning
the serving of food and drink to soldiers and their families in the unit area, a literal interpretation of this section to military employers would violate the statute s

intent.
3\ St. Petersburg Bank & Trust Co.. 362 F. Supp. at 680.
32 See Treas. Reg. § 1.274-2(d)(3)(ii) (1985).

3 Rev. Rul. 55-250, 1995-1 CB 270.

T - : i

e

¢ o Yoo U

u DEP T oF ARMY, REG. 230-60 'mE MANAGEMENT AND ADM!NImmON OF THE US ARMY Crus Svm-:M. para..4-1b (1 Mar 1981) [heremaftcr AR 230- 60}
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« Military'customs and tradition$*' virtually dictate attendance
at certain social functions séichas hails and farewells and formal
dining occasions." This expectatioh of attendance isreinforced
by the same Army regulation that makes club membership vol-
untary. While use of club facilities is generally denied to those
who are not members, non-members are specifically permitted
to attend functions held at Army clubs that are command spon-
sored or directed,’,

e R A SRS TN FLIs Feun
"r*ﬁ«s' Cebaeeene Tl bl e L e

... Expenses incurred .as a result of obligatory social functlons
are directly related to 'aisoldier’s profession and should be de-
ductible 'as business ‘€xpenses. -Being:a ‘good.: soldier is: more
than putting in_eight to ten hours at the unit or office each day.
The camaraderie associated with traditional military functions
improves both unit and individual morale gnd is necessary to the
complete fulfillment of a soldier’s job in light of the Army’s

hrgn ex_pecte;rons anq‘ dernands.

S R T AT

i ‘ P rrr
The IRS however wrll revrew deducuons for such ex‘penses
vely closely 1q detenmne if they were merely voluntary per-
sonal expenses or. truly ordmary and necessary expenses directly

associated with the active conduct of the military profession.

i ,rAppllcatlon to the Mlhtary Profession e

SCERTO s Lk L sl Bunnk
- Caselaw is rather. hmrted in examining the-application of the
entertainment expense rules-to the military:profession.: Preston
v C.LR.*" and Adamsonv. C.I.R3® are two of the early.cdses that
examined the deductxblhty of expenses related to éntertainment
bymrhtarypersonncl A R I V5 H PR Tt T IO P
et

H I [RIFITR I Lty "',' ;:'; ’M4!' i 7“

In Preston, an Air Force tolonel, who'had" been the ‘e6mi-
mander of several United States Air Force Hospital units anda
base surgeon, deducted certain entertainment expenses for the
tax years 1957 and 1958. The expenses claimed by Colonel and
Mrs. Preston generally were club dues, food and drink expendi-
tures, moneys spent on attending parties, and nursery fees for
child care. The food and drink expenses were spent on behalf of
themselves and associates and visitors to the base.

The Tax Court determined that Colonel and Mrs. Preston of-
fered no evidence to prove that these expenses were ordinary or
necessary business expenses. In his brief, Colonel Preston quoted

RéEE D)oL et e, P U T N L T TV TooN A T L I

35 See CROCKER, supra note 3, at 83-84.
¥ AR 230-60, supra note 34, parg. 4-5a(6)(b). .
Nt maloay L AT DT SRR PRI R Ty

"5 T.C. Memo 1961-250.

38 T.C. Memo 1973-107.

At n n A
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from-guides prépdred for Air Force officers and their wives about
the advisability of entertaining and'attending social functions.
He failed o offer these or his own'statement of his understand-
ing of the customs of the Air Force on entertainment.responsi-
bilities' into’ evidence. - Thei court detérmined 'that-even if it
assumed’ that 'such entertainment expenses were customary in
the Air Force, the record presented by-the Prestons contained no
evidence that the expenses were necessary. [ Tlhe presumptive
nondeductibility of personal expenses may be overcome: only
by clear and detailed evidence as to each instance that the ex-
penditure in question was different from or in excess of that
-which would have-been made for. the taxpayer’s; persona] pur-
poses”‘° Eorfe T U J IR IR LIPS I AR P R
[ll‘ ."j' . J:i.",r'.’““‘.} “‘7,:"‘%':‘ 5 SERTON AL IV «."

“Ine Adamson ‘the petitionér was the tommanding officer of a
‘naval reserve unit: - Amdng'othet expenses:deducted that were
unrelated to his role as 4 militaty officer; he also deducted cer-
tain entertainmént exXpenses for the cost of a dinhér he' gave dt
his hiéme. The dinner was for all of the officers in the unit and
their wivés. “The Tax Court'hoted that Navy regulations did not
fequire-a naval officer to éntertain junior officers. ‘However,
"Adamson bélieved that his actions would increasc morale in the
‘unit and help the umt funcnon better.” 1

I sty R T T T I I
[ A G S IR RIS N

gt BT e
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The court, in rather summary fashion, denied the deduction
fot thé ‘party.” It rehed on 'the ‘opinion‘in ‘Bercas v C.LR. 4 in
Whlch the United States Court df- Appeals for-the Founh Circuit
held that a voluntary'eXpénse of anArmy’ ofﬁcer was'd personal
expéndmﬂe and not ordinary and necessary ‘when the expendi-
‘ture was not requnred by regulation orofder. The decision seeriied
ito contradrct the Preéstoit court’s oplmdn thdt**c ustom could
;‘establlsh the "ordmary" prong of the ordmary ‘and’ necessary
test ,‘.' : N [T 1"' T ;;,." S
‘ Ao o T e o P R St

" The Tax CSirt tesolved this dlfference’ between Preston and
Adamson in Fogg v. Commissioner of Internal Revenue*! Fogg
involved the deductibility of a Marine Corps colonel’s expenses
for a change of command ceremony, contributions to the squad-
ron officers’ fund, and dues for the officers’ club and the Blue

Angels Assoginli?n._

SRR A B N I s TEN RSN TN LR MU

« The court. held that the change of command ceremony ex-
penses includin g the cost of the reception, were deductible busi-
ness expenses. . The court found that the change of command

(SN RETS SN ERE NI DIEAL I P ERPRE S SN FI PP S SRR SR

T aart o dant e o e

% Preston v. C.L.R., T.C. Memo 1961-250, citing Sutter v. C1.R., 21 T.C. 170, 173 (1953).

° 165 F.2d 521 (4th Cir. 1948).

T T SN T A S

RN B S R T AN IS I

ok

4 89 T.C. 310 (1987); contra Adamson v. C.I.R., T.C. Memo 1973-107 (cost of dinner given at personal residence by commzmder of navnl reserve unit for the
officers and spouses of the unit‘not deductible because expenditure was not required by naval regulations). - Y BRI NI VAT L PUE TS B
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was directly related to Colonel Fogg’s “business” of being a:

military officer. The court also found that the expenses were
ordinary and necessary because Colonel Fogg’s career might
have been threatened if he had not incurred these expenses.’

The court also permitted Colonel Fogg’'s payments to the
squadron officers’ fund for this same reason. However, the dues
he paid to the officers’ club and the Blue Angel Association were
not deductible. The court found that the officers’ club had a
social purpose that outweighed its““business” purpose. The court
did not have enough information about the Blue Angels Asso-
ciation to determine whether it had a business purpose and there-
fore held against Colonel Fogg. Remember that the taxpayer
has the burden of proof to substantiate his or her deductions.

After Fogg, it appears that military professionals can rely on
customs of the service as well as regulatlons and orders to estab-
lish that certain entertainment expenses are ordinary and neces-
sary in the mllltary profession. This would support deductions
for expenses related to promotion parties and retirement parties
if the military taxpayer can show that the expenses also were
necessary to prove the custom of the service requmng " such
entenamment C

Another instance of recognition by the IRS that there are cer-
tain deductible expenses incurred by those in the military pro-
fession is in Revenue Ruling 77-350 regarding personal money
allowances.2 The personal money allowance is authorized by
federal statute®® and is a flat amount paid to certain flag officers
to assist them in paying for certain increased expenses—such as
entertainment—that they incur because of their rank and posi-
tion, Officers must be in the rank of lieutenant general or vice
admiral unless they are serving in one of the positions listed in
the statute. These officers receive the personal money allow-
ance monthly without regard to the expenses they actually incur
for that month. The recipients are responsible for keeping ad-
equate records to support their personal tax returns.

Revenue Ruling 77-350 held that the personal money allow-
ance is taxable to the extent it exceeds the actual expenses the
recipient incurs. Section 162 of the Code was changed after this
ruling. Now, those receiving the personal money allowance must
include the entire amount in gross income and deduct the ex-

42 Rev. Rul. 77-350, 1977-2 C.B. 21.

4 37US.C. § 414 (1988).

penses associated with the personal money allowance as miscel-
laneous deductions. The military services must withhold in-
come tax each month as the allowance is paid. That these

*expenses are recognized as deductible miscellaneous expenses

supports the argument that military professionals, like civilian
business professionals, do incur expenses while engaging in the
“business” of defending the country.

Substantiation

Section 274(d) requires that the taxpayer keep adequate
records to corroborate his or her deduction. In particular, the
amount expended, the date and location of the event, the bu51-
ness purpose of the expense, and the business re]allonshlp of
those entertained by the taxpayer must be recorded. Without
this documentation, the deduction may be dlsallowgd.“

In maintaining their records, service members must be cog-
nizant of the rules that disallow a deduction for personal living
expenses under the theory that they are necessary business en-
tertainment expenses.*  If a leader expends $100 entertaining
subordinates at a party, he or she may not deduct the cost of his
or her own meal or that of his or her spouse’s meal because
those meals are considered personal living expenses. Assuming
that the leader in the above example normally spent ten dollars
for personal meals, the business expense deduction would be
ninety dollars. If a hail and farewell with heavy hors d’oeuvres
replaces a service member’s evening meal, then no deduction
will be permitted for the cost of the expense. o

Conclusion

In general, entertainment expenses are deductible under the
Internal Revenue Code if they are incurred to obtain a relatively
specific business benefit and are customary in ‘the taxpayer’s
trade, business, or profession. An examination of the military’s
customs and traditions reveals many‘occasions where leaders
are expected to provide social entertainment and subordinates
are expected to attend. Expenses incurred in fulfilling these
obligations, which are integral, long-standing requirements of
our proud heritage and profession, may be deductible as busi-
ness entertainment costs.

4 See, e.g., Andress v. C.I.R., 51 T.C. 863, aff 'd per curiam, 423 F.2d 679 (Sth Cir. 1970).

45 See Rev. Rul. 63-114, 1963-2 C.B. 129.
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(A

Legal Assistance Items'

The following notes advise legal assistance attorneys of cur-
rent developments in the law and in legal assistance program
policies. You may adopt them for use as locally pubhshed pre-
ventive law articles to alert soldiers and their families about le-

al problems and changes in the law. We welcome artlcles and
notes for inclusion in this portion of The Army Lawyer; send
submissions to The ] udge Advocate Genera] s School ATTN:
JAGS-ADA-LA, Charlottesville, Virginia 22903-1781.

‘Hf;‘,‘:Farnily LawNote_ - ‘ ‘

Nat:anal Defense Authonzatwn Act for Ftscal Year 1 997

Aﬁects Aspects of Umformed Servzces Former Spouses
. Protecuon Act . ,

= The 1997 Fiscal Year Defense Authorization Act included
somé amendments to the United States Code affecting the rights
of former spouses. Some of these amendments were to the Uni-
formed Services Former Spouses’ Protection Act itself; however,
the most significant substantive change was to the federal em-
ployee retirement system in Title 5. Legal assistance attorneys
should be aware that these changes may impact how they advise
clients regarding distribution of military retirement pay.
Flrst Congress amended 10 U S C § 1408(b)(l)(A) to al]ow
for :service on the Defense Finance and Accounting Service
(DFAS) by facsimile, electronic transmission, or regular mail.!
As a result, the application for payments and transmission: of
documents will be easier. , Previously, certified mail return re-
ceipt requested was required for all service on DFAS. Though
not substantively significant, this change will ease communica-
tions with DFAS.
. 1) .
Second, Congress wanted to eliminate forum shopping in-
volving the submission of competing court orders and modifi-
cations of orders that complicated the payment of divided

B ST PP R IR O
L

'uF‘é‘Cul)t);;Thé Judge Advocate General’s School . . .o .. .0 .

retirement pay. Therefore, it amended 10 U.S.C. § 1408(d) by
adding section 1408(d)(6)(A); which prohibits DFAS from ac-
cepting or complying with a court order that is an out-of-state
modification of an order upon which section 1408 payments are
based. The only exception to:this new rule is when the out-of-
state court has jurisdiction over'both the military. member and
the spouse ‘or former spouse in compliance with 10 U.S.C. §
1408(c)(4) (i.e., domicile, tesidence other-than by reason of
military orders, or consent).?

v

In l,he most substanuvely xmportant amendment Congress
amended the Civil Serv1ce Retlrernent Ath and, the Federal
Employees Retlrement Act,’ allowmg former mlhtary spouses
to collect their portlon of retlrement pay based on the mlhtary
serv1ce of the employee s Prlor to this amendment former mlh-
tary spouses lost thelr 1nterest in retlrement beneﬁts if the mlh-
tary member retired or separated from the service and then took
a federal job. The years of military service counted toward the
thirty years for federal retirement; however, once the employee
retlred there was no mllltary retired pay" to dlvrde Under the
amendments to these acts, an employee cannot count his mlh-
tary ‘years of service towards a federal' tetirement unless he’ au-
thorizes the Director of the Ofﬁce of Personnel Management
(OPM) to deduct some of his retlrement pay for' the former
spouse. The amount of the deduction w1]l be equ1valent to the
amount, of retlrement pay that the former spousé would have
received had the service member not taken a federal civil ser-

vice job and counted his mlhtary setvice toward the' humber of

years necessary for civil service retlrement The OPM will pro-
mulgate regulatlons to lmplement the procesSrng of these new
amendments. These’ amendments affect federal retlrements af-
ter 1 January 1997. Major Fenton. ‘

-. Consumer Law Note -
Lo :

. The Fair Debt Collection Practices Act Can Still Help wtth .

i inw . Government Contracted Debt Collectors. .

o Ve N
The United States Court of Appeals for the Ninth Circuit re-
cently held that the Fair Debt Collection Practices Act (FDCPA)®

' DOD Authorization Act for fiscal year 1997 (FY 97), § 636, Pub. L. No. 104-201, 110 Stat. 2503.

7
3 5U.S.C. § 8332 (Supp. V 1993).

4 1d. § 8411,

* DOD Authorization Act for FY 97, § 637, Pub. L. No. 104-201, 110 Stat. 2503.¢", - -, «0. e I S EA e

® 15 U.S.C.A. § 1692(0) (West 1982 & Supp. 1996).

Loy
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applies to private organizations performing collection actions
pursuant to a government contract. ‘Brannan v. United Student
Aid Funds, Inc.” dealt with alleged violations of the FDCPA by
United Student Aid Funds, Inc..(USA Funds) during its attempt
to collect a defaulted student loan that it had guaranteed under
the government’s Guaranteed Student Loan (GSL) Program.®
USA Funds allegedly violated the FDCPA “by threatening to
cause [Ms. Brannan] to lose her job, by communicating with
third parties about the debt, and by refusing to communicate
about the debt through her-attorney.” ‘

In district court, USA Funds sought summary judgment claim-
ing that it was exempt from the requirements of the FDCPA un-
der the so-called government actor exception. That exception
provides that the term “debt ¢collector””'® under the FDCPA does
not include “any officer or employee of the United States or any
State to the extent that collecting or attempting to collect any
debt is in the performance of his official duties.”!! The district
court granted USA Funds’ request for summary Judgment Ms.
Brannan appealed.

In the circuit court, USA Funds conceded that it would ordi-
narily be a“debt collector” as that term is defined in the FDCPA, 2
but USA Funds continued to rely on the government actor ex-
ception to exclude it from the FDCPA. The circuit court was not
persuaded.

! 94 F.3d 1260 (9th Cir. l996)

..'The court found that the government actor exception ‘“ap-
plies only to an individual government official or employee who
collects debts as part of his govemment employment responsi-
bilities. USA Funds is a private, nonprofit organization with a
government contract; it is not a government agency or em-
ployee.”'* Thus, it should be treated like any other private debt
collector and must comply with the FDCPA '

The interesting aspect of this case from the legal assistance
perspective is that its holding was fairly broad, limiting the gov-
ernment actor exception strictly to collections by actual employ-
ees of the government and not extending it to contractors."
Consequently, for clients with debt collection problems based
upon government guaranteed loans,'® the FDCPA should not be
overlooked or immediately cast aside. Look closely at the rela-
tionship between the organization conducting the collection and
the government. If the debt collector is a private contractor, the
FDCPA may still provide valuable protections to your client.
Major Lescault.

- Tax Note

lmpartance of Usmg IRS Forms

Although the use of forms provided by the Internal Revenue
Service (IRS) is not required, it is highly advisable to use them
always, A recent case demonstrates why."?

¢ It should be noted that the GSL program was restructured by the Higher Education Amendments of 1992, Pub. L. No. 102-325, 106 Stat. 448 (1992). Under this
restructuring, a new generic name encompassing all major forms of student loans was created—Federal Family Education Loans (FFELs). The “current GSL
program encompasses Joans guaranteed direcily by the Department of Education.” Brannan, 94 F.3d at 1262 n.1.

Y Brannan, 94 E3d at 1262.

19 The FDCPA defines a “‘debt collector” as “any person who uses any instrumentality of interstate commerce or the mails in any business the principal purpose
of which is the collection of any debts, or who regularly collects or attempts to collect, directly or indir\:c(ly, debts owed or due or asserted to be owed or due
another.” 15 U.S.C.A. § 1692a(6) (West 1982 & Supp. 1996).

" 15 U.S.CA. § 1692a(6)C).

2 Brannan, 94 F.3d at 1262. See supra note 10 for the text of the definition. Do not expect that all guaranty agencies would so readily concede that they are debt
collectors. Whether they meet the definition or not will depend on how they are structured and how they are related to the government entity administering the
student loan program. For a discussion of this issue, see NATIONAL CoNSUMER Law CENTER, Falr DEBT CoLLECTION § 10.4.4.1 (2d ed. 1991 and Supp. 1995).

'3 Brannan, 94 F.3d at 1263.

* The court briefly mentions another exception that may be raised by those collecting debts acquired from the original debtor. /Id. at 1262. The FDCPA
specifically excludes a person from the definition of “debt collector” if that person is “collecting or attempting to collect any debt owed or due or asserted to be
owed or due another to the extent such activity . . . concerns a debt which was not in default at the time it was obtained by such person.” 15 US.C.A.'§
1692a(6)(F)(iii). The obvious problem for most companies guaranteeing loans is that they only acquire the loan after the debt is already in default.

‘19 The court’s decision did not have to be so broad. The'Secretary of Education had already stated that the FDCPA continues to apply to third-party collectors
under the GSL program. Brannan, 94 F3d at 1262. The court could have simply deferred to the agency’s reasonable interpretation of the statutory authorization
for and regulatory implementation of the GSL program, See Chevron U.S.A.; Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-45 (1984).
Instead, the court chose to address the government actor exception and its applicability to government contractors in general.

6 While student loans may involve a potential scenario where a legal assistance attorney would see a collection based upon a government-guaranteed loan, the
most likely example would probably be home mortgages guaranteed by the Veterans Administration.

7 White v. Commissioner, 72 T.C.M. (CCH) 786 (1996).
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- In White v. Commissioner,’® Mr. White claimed his children
from a prior marriage as dependents on his income tax return.
Because he was not the custodial parent, he was required to ob-
tain a waiver of the former spouse’s right to claim the children
and attach’it to his income .tax return.!” Typically, IRS Form
8332 is used to.obtain this waiver. ‘Rather than using IRS Form
8332, Mr. White had his former spouse sign a letter allowing
him to claim the children on his tax return. He attached this
letter to his tax return. The IRS disallowed the dependency de-
duction. The letter was not a sufficient waiver because it failed
to state that the former Mrs. White would not take the exemp-
tion on her return. ‘One of the requirements of the waiver is that
it-must state the person signing the waiver will not take the ex-
emption.?® IRS Form 8332 meets this requirement.  The letter
also failed to state the time period for :which the waiver was in
effect. The Tax Court agreed with the IRS and disallowed the
dependency exemptlons on Mr, Whlte s return. :

Legal assistance attomeys should advise clients to use the tax
forms that the IRS provides. The forms were designed by the
IRS and contain all the necessary information to comply with
the Internal Revenue Code and the Treasury Regulatlons Ma-
jor Henderson. % " 1y >

“'Veterans’ Reemployment Rights Note
T S
Employers Cannot Require Reservists to Use Vacation Time
and Pay for Military Duty

Recently, the United States District Court for the Northern
District of Mississippi held that an employer cannot require a
reservist employee to use vacation time or pay to perform mili-
tary duty, and that one cannot be fired for protesting to an em-
ployer about improper employer directives that require the
Reservist to use his vacation time and pay for his military ab-
sence from the workplace.?!

Tennessee Air National Guard ' member Mr. Mike Graham
worked as a machinist for the Hall McMillen Company (HMC)

tig ’dx ‘ [ : ‘|'
1 LR.C. § 152(e)(2) (RIA 1996).

2"'Tcm[:t Treas. Reg. § 1.152-4T, Q & A:3(1984). .

ey

o Graham v. Hall McMnllcn Compa.ny Inc., 925 F Supp 437. (N D Miss. |996)

i P I

of Oxford, Mississippi, and was granted absence for military
duty for the period of 20-24 January 1992. On Friday, 31 Janu-
ary '1992, Mr. Graham received - his‘pay stub for the previous
week, which indicated that he was paid vacation pay for the time
he missed work due to military ‘training. - On the check ‘stub,
under the column marked “Earnings,” appeared the words “Va-
cation Hours ! The stub indicated that forty vacation hours were
debited from Mr. Graham’s vacation pay hours, leaving forty-
eight vacation hours remaining for the year. Mr. Graham pro-
tested to his supervisor that he had not requested vacation pay.
for his military time and that the company was trying to force
him to use his vacation pay and time for his military duties in
violation of the Veteran's Reemployment Rights Act (VRRA).2.
Mr. Graham refused to acceptxthe check. When HMC’s owner,
David McMillen, overheard Mr. Graham'’s protests with his su-
pervisor, he called Mr. Graham into his office and requested Mr.
Graham. to resign within two weeks. Mr. Graham refused to
resign and told Mr. McMillen that he would have to fire him.??
I S T

The srtuatlon further deteriorated on February 1992 when
Mr. Graham recorded a conversation with his supervisor, Larry
Kain, regarding the vacation pay dispute. When Mr. Kain in-
formed Mr. Mchllen of Mr. Graham'’s conduct regarding the
recorded conversation, Mr. McMillen called Mr. Graham into
his office and lmmedlately termmated his employment w

At trial, HMC claimed that it had a flexible time policy that
allowed employees to receive holiday or vacation pay at a dif-
ferent time than the days of vacation actually used; and thus, it
did not wrongly ask Mr. Graham to use his vacation pay or time
for his military duty. Mr. Graham denied that he had requested
vacation pay or time for his military leave. The court looked at
the plain wording of the check stub, which indicated that vaca-

* tion pay was deducted for the period of military duty in January.

Furthermore, HMC’s attendance records indicated that the com-
pany marked Mr. Graham’s January military training time as
vacation time, rather than as military leave time.?

Finally, the court reyiewed atranscript of the § Fcbruary"1992
recorded conversation between Mr. Graham and his supervisor,

t n ™ . v

2 Veterans' Reemployment Rights Act (VRRA), 38 U.S.C. §§ 2021 -27 (1994). The VRRA was renumbered as Chapter 43 §§ 4301-07 by Pub L No 102- 568
Title V, § 506(a), 106 Stat. 4340 (Oct. 29; 1992). The VRRA was subsequently replaced by the Uniformed Services Employment and Reemployment Act
«(USERRA), Pub. L. No.'103-353,:108 Stat. 3150:(Oct. 13, 1994) (codified at 38 U.S.C. §§ 4301-33 (1994)). The VRRA citations in the case were to the onglnal
1982 section numbers to avoid confusion with the USERRA statute section numbers

B Graham, 925 F. Supp. at 439.
2 Id. at 439-40.

¥ M. at 440.

i
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Mr. Kain, wherein Mr. Kain confirmed that he did not grve Mr :

Graham an option about using his vacation pay or time for mili-
tary duty:

Kain: We have never demed you tlme off tov '
serve wrth the Guard. The only thmg we have N
~ asked you to do is take vacauon for thls weck .

Mr Graham I was told that rt was not an op- R
tion. I will take vacation time. Is that not the )
situation?, Idon thave achoxce R T

T , ; . RIS N S
Kain: No, I'm not giving you a choice.?..

‘The court determined that had Mr. Graham not gone on mili-

\tary duty he would not have had the vacation hours deducted

from his pay and time records.?®

The court determmed that HMC also vrolated the Reserve
anti-discrimination provrsron  of the VRRA29 by ﬁnng Mr. Gra-
ham for asserting his’ nghts under the VRRA and by denying
him use of his vacation time and pay. While HMC presented
evidence of Mr. Graham’s substandard work performance, the
court was not convinced that he was discharged for cause unre-
lated to his military duties.’® The court found that the evidence
was very clear that Mr. Graham s military status was a motrvat-

ing factor in HMC’s decrsmn to d|scharge hlm n

N

The court found that HMC'’s actions violated section 2024(d)
of the VRRA whrch states in part

Whlle thls case was basrcally decided under pre Umfon'ned
Services Employment and Reemployment'Act (USERRA) law,;
the VRRA civilian job status protection and Reserve anti-dis-
crimination statyte sections relied on by the court were incorpo-
rated in the new USERRA. This is the only reported case where:
a Reservist was wrongly discharged in retaliation for asserting
his right not to have to use vacation time or pay for military
absences from his civilian employer. Major Conrad.

Upon such employee s release from a pe- i
. ,rrod of such active duty for training or inac- .
g t1ve duty trammg 0 such employee shall be )
~_permitted 10 return to such employee’s posi-. ., . .
tion with such . pay, and vacation as such "
) employee would have had lf such employee
. had not been absent for such purposes .

ki
. ST P T o . ce i .
i AT EEE A g e . Do i p o ISR o

¥ 38 U.S.C. § 2021(b)(3) (1982). Similar prowsrons were mcorporated into the new USERRA at 38 U.S.C. §§ 4312, 4316 (1994). The USERRA provisions do
not spell out that vacation time or pay is protected but have broad language that “all rights and benefits” of employment are protected. ‘The definition of “rights
and benefits” at 38 U.S.C. § 4303(2) includes “vacation.” The legislative history of the USERRA indicates that Congress intended to continue prohibiting
employers from requiring reservist employees to use their vacation time or pay for military duty. See H.R. REp. No. 103-65, at 35 (1993) (citing with approval
Hilliard v. New Jersey Army Nat'l Guard, 527 F. Supp 405 412 (D N.J. 1981) (holdmg that employers may not require cmployees to use thelr vacation pay or
time for military absences)). ; i : . ;

2 Graham, 925 F. Supp. at 442. Under USERRA, Reservists may elect to use vacation time/pay to conduct their military dutics. See 38 U.S.C. §4316(d) (1996).

2 Veterans’ Reemployment Rights Act of 1974; 38 U.S.C. § 2021(b)(3) (1982); subsequeritly renumbered as 38 U.S.C. § 4311 (1994), Uniformed Services
Employment and Reemployment Act of 1994. Wrongful discharge of Reserve member cases are subject to the three-prong “burden shifting”™ analysis set forth in
McDonald Douglas v. Green, 411 U.S. 792 (1973). The Reservist plaintiff must-demonstrate a prima facie case of discrimination under the VRRA or USERRA;
if successful, the burden shifts to the employer to show a legitimate and nondiscriminatory rationale for the adverse employee action; and finally, the Reservist is
entitled to rebut the employer’s rationale as a pretext or unworthy of belief. See Novak v. Mackintosh & Dakota Indus., Inc., 919 E Supp. 870, 878-79 (D.S.D.
1996); Tukesbrey v. Midwest Transit, Inc., 822 F. Supp. 1192, 1194-95 (W.D. Pa. 1993). B

% Graham, 925 F. Supp. at 442. The USERRA standard of proof for Reserve wrongful discharge discrimination cases is currently found at 38 U.S.C. § 4311(b),
which provides for “a motivating factor” test, overruling dicta in Monroe v. Standard Oil Co., 452 U.S. 549, 559 (1981); Clayron v, Blachowske Truck Lines, Inc.,
640 F. Supp. 172, 174 (D. Minn. 1986), aff 'd, 815 E2d 1203 (8th Cir. 1987); and Sawyer v. Swift & Co., 836 F.2d 1257, 1261 (10th Cir. ‘1988), which indicated
that the proper test for Reserve employer discrimination was a “sole motivating factor” test under the VRRA. Congress explicitly found that the courts misinter-
preted the intent of Congress in creating the “sole motivating factor” test for 38 U.S.C. § 2021(b}(3) [VRRA] and thereby rejected it in the successor anti-
discrimination provision of the USERRA. See H.R. Rep. No. 103-65, at 24 (1993). The court in Graham held that the more liberal test adopted in the USERRA
was retroactive and applied despite the fact that the incident which led to the lawsuit occurred prior to the adoption of USERRA by the Congress. Thie court based
its decision on the legislative history of the USERRA, which indicated that the USERRA “motivating factor” test applied to all cases pending at the time of
USERRA's enactment. See H. R. Rep. No. 103-65, at 21 (1993), Gummo v. Village of Depew, New York, 75 F3d 98, 104-07 (2d Cir. 1996); Novak v. Mackintosh
& Dakota Indus., Inc., 919 F. Supp. at 878.

N Graham, 925 F. Supp. at 443, :, o 0 r 0 A e b b P D e T
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N New Developments in the
f, - Wh:sfleﬁlower Protectwn Act

Some Reltef for Federal Managers 11
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The Whistlébldwer l’rotectlon Act of 1989 (WPA)' ﬁas be-

come'a‘'major heaclache for federal managers Employment pro-’
tections for “whrstleblowers," a’term introduéed in the’ Civil’
Service Reform Act of 1978% to describe “federal employees
who disclose illegal or improper government activities,"-have
increased Substantially with the passage of the WPA in'1989 and'
its11994 afnendments.¢ ‘iMy purpose'is to‘outline these changes’
and discuss the’ srgmﬁcance of the mcreasmgly expansive inter--

pretatron of WPA provrslons TR Fare e
city TR T N L T S F O LT P e OO AU TV T S L TR N ISR

i:p.xl.r.r. nvl Vi ) : B’ackground _ i
R S Y RS TR LR T T4 IFSFTES M D LI B

The WPA was passed in 1989 in large part because the Office
of Special Counsel (OSC), whose job it was to protect
whistleblowers from retaliation by managers, was perceived as
ineffectual.’ Instead of abolishing the OSC, as some had urged,
Congress strengthened it and gave it another chance to act ag-
gressively on behalf of whistleblowers.®

0t Il’ ¥ | Lo b Notes from the Fleld Lot “ l ‘

The WPA gave | the OSC a new charter, mandating that its
primary role should be to protect employees especially
whlstleblowers, f m prohlblted personnel practlces "7 and that
it should “act in the intétests of employees who ‘seek its assis-
tance.® Moreover, of keen interest to federal managers, Con-
gress chargéd the' OSC o protect Whlstleblowers by “disciplining
those who commit prohrblted personnel pracucés > " To assist
the OSC, the WPA made it easier for ‘whistleblowers to prove
retaliation by their agencies, and it required the OSC to work in
the interest of whistleblowers.!® i 1 oy’ o

w Desprle these' i rmprovements. advochles for whrstleblovJers
clamored for more “teeth” in'the WPA."The' Govérnment‘Ac-
countability Project, a “nonprofit advocacy group working on
behalf of whistleblowers,” took a survey ‘bf federal employees
who had sought help from the OSC.M “The results were not en-
couraging to whrstleblOwers 12 The General Accountlng Office
(GAO) alst studied the attitude of federal empIOyees ‘who had
sought whistleblower repnsal protecuon from the OSC It pro-
duced disturbing results: 81% of the complamants surveyed by
the GAO gave the OSC 4 generally low to very low rating for
overall effectiveness."?

In response to these studies, Congress amended the WPA in
1994 to provide increased protection for whistleblowers.!* The

(VL
§ s SEECUT ST AS E I
L) Vol oo g
‘ll”» e Jag I i (4 ELSRTLITIRT: T
f RF.P NO 954969 nlB (l978) repnmed in 1978 USCC A.N 2731 S G gy e e ‘
S n foa ol e o " i [N i T P el o \ R R N AT AT T IR CR TR TN
4 An Act to Reauthonze the Ofﬁce of Specral Counsel, and for Other Purposes Pub L. No. 103-424, lOB Slat 4361 (1994) PR T NS Y T
3 See S..RerINo. 103-358, at 2 (1994), reprinted in 1994 U.S.C.C,AN. 3549, 3550, « :.uivo riwbvievsd il bl Dt =gl @ 97208 o D
$-ld: lln its report. lhe ‘Committee on CvoVernmem Affairs stated’that whistleblowers had urged thc Commutee to.ubolish the OSC I et
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82.0f Jhmy-llu'ee people who alleged repnsnl for whxstleblowmg, ieleyen smd that OSC had dlsclosed information without their consent and only two sald lhut
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4 An Act to Reauthorize the Office of Special Counsel, and for Other Purposes, Pub. L. No. 103-424, 108 Stat. 4361 (1994). @ ! is .quuit 7200 e it
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legislative history.of the: WPA leaves no doubt that Congress
intended that the OSC “act aggressively on behalf: of
whistleblowers.”!* ‘One:version of the 1994 -amendment even
proposed to limit the authorization for the OSC to only two years
(instead of three) “to put the office on notice that the [Govem-
mental Affairs] Committee intended to monitor OSC’s perfor-
mance closely in the expectation that it will become more
aggressive in its efforts to protect whlstleblowers from unlawful
retaliation.”¢ o ‘
. Aggressive Action from the Special Counsel .
Judging from recent cases, the Special Cotnsel has heeded
well the criticism heaped on the OSC by the self-described ad-
vocates for the protection ofwhlstleblowers The Special Counsel
now acts very aggnesswely on behalf of putative whistleblowers
using a very expansive interpretation of the WPA to prosecute
federal managers. Federal managers with no recent experience
with the Special Counsel may have no idea just how:seriously
she takes her charter to protect whistleblowers from unlawful
retaliation. -The law requires the OSC to be extremely- “cus-
tomer oriented.” There is no doubt who the customers are: . pu-
tative whistleblowers. In her most recent report to Congress, the
Special Counsel stated ‘that the OSC will “treat allegations of
reprisal for whistleblowing as its highest priority."!?: Because
those “allegations of reprisal” are always aimed directly-at fed-
eral managers, ‘they should pay .close attention to any claims
made against them by disgruntled employees. .- -
s T TR N
In one recent case, the OSC filed a Complaint for Disciplin-
ary Action.under 5 U.S.C. § 1215 against a federal manager
alleging ten counts of violating the WPA.!* The OSC'’s interpre-
tation of the WPA in that case was expansive. The whistleblower,
who had obtained the information from another employee, had
anonymously written a letter to the installation’s Chief of Staff
asserting that amanager had committed various acts of miscon-
duct. Because the WPA specifically requires a-whistleblower to
have a “reasonable belief” that he .or she is.disclosing fraud,
waste, or-abuse, or other “whistleblowing misconduct” to re-

1.,

M N H
T

13§, Rep. No. 103-358, at 2 (1994), reprinted in 1994 U.S.C.C.A.N. 3550,

'S Id. at 4, reprinted in 1994 U.S.C.C.AN. at 3552.

7 UNITED STATES OFFICE OF SPECIAL COUNSEL, FISCAL YEAR ANNUAL RerorT 3 (1995). o

ceive its protections,'? one woitld think that the WPA would not
applytothccase S D e e e

*The Specnal Counsel dlsagreed, arguing that the doctnne of
“mistaken retaliation™? required the Merit Systems Protection
Board (the Board) to discipline the manager because he believed
that his employee had given information to the anonymous
whistleblower. She even went so far as to argue that the Board
should discipline the manager because he interfered with: the
“integrity of the anonymous whistleblowing process,”! even
though nowhere in the legislative history i lS ‘there any menuon of
an “anonymous whistleblowing process.” ot

The Special Counsel's argument has limited support in case
law. The Bodrd had previously held that an employee who had
not engaged in protected activity could be’covered by the WPA
when a retaliatory action was taken because of a manager’s be-
lief that the employee had engaged in protected activity.?* That
case, however, involved corrective action pursuant to 5 U.S.C. §
1214, not disciplinary action against a manager pursuant to 5
U.S.C. §1215 for retaliation against a' whistleblower.

This expansive interpretation of the WPA poses a real threat
to federal managers. Under this interpretation, a manager who
takes an adverse action against an employee must worry not only
‘whether the employee has actually engaged in protected activity
(i.e,, “blown the whistle on fraud, waste, or abuse™); but also
whether the Special Counsel believes that the manager thought
‘that the employee had engaged in protected activity, regardless
:of whether the employee had actually done so. :-Managefs who
make these decisions Tisk having their disciplinary actions re-
versed by comrective action initiated by the Special Counsel. They
also risk being subjected to dlsc1plmary action for making bad
decisions. . o n g e

T - T R [ IR 1

Even more worrisome for federal managers is the Spec:al
Counsel s inclination to charge managers with “recommending”
‘or “threatening” an adverse personnel action against an employee

‘because of a protected disclosure. In Special Counselv. Spears,”

18 Special Counsel v. Milton G. Spears, MSPB Case No. CB1215940023TI (currently pending decision by the Board), '~ v d0 T b e

% §U.S.C. § 2302(b)(8)(A) (Supp. V 1993).
10 Spears, MSPB Case No. CB1215940023TI at 10. .
U /d atll.

2 Special Counsel v. Dep’t of the Navy, 46 M.S.P.R. 274 (1990).

3 Spears. MSPB Case No. CB1215940023TI.

LTy
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seven of the ten-counts against the supervisor were for recom-
mending, failing to recommend, or threatening a personnel ac-
tion because of a protected disclosure. The OSC even went so
far as-to charge. the manager with *‘réecommending’!:that the ci-
vilian personnel office (CPO) take an adverse action against the
employee, even though the CPO had no statutory or regulatory
authority to do so: The Special Counsel had support for these
positions from the Board; whose. members also seem to be sen-
sitive tarthe criticisms from whistleblower advocacy.groups. In
Frederiek v. Department of Justice,* the Board held that recom-
mending :a personnel action’ could be the basis for a charge of
retaliation, stating:  ~ . ... ool

9051 ; »:[T]he Board has construed the exercise.of su-- . 1,

bt ot - pervisory cori personnel authonty under 5

207 US.C, §:2302(b) quite broadly . ... When ... .,

=} "5 Congress amended theWhlstleblower Protec- : o7

~tion: Act;of 1989, amending 5 U.S.C.-.§ .

i 2302(b) it was presumed to have knowledge .

B m,‘uof this broad construction . . , . -And, neither ., 1.
the amended statute or the legis]ative‘histor.y '
shows that Congress wished to mandate a more

e ,restrictive,interpretation.?? e LT

Gilve womerire G LT Vo Sl terie
e Thus fo]lowmg Fredenck federal managers can. be dlscx-
plined by itheir own agencies’ after investigation-(and instiga-
tion) by thé OSC or they could be prosecuted by the OSCpursuant
10_its own-authority:under 5 U.S.C. § 1215ifor merely ‘récom-
mending” apersonnel action with retaliatory intent. The Spears
cdse demonstrates that the OSC id inclined to. file sucha charge
evenrwhen the ‘recommendation’? i$ made to the manager s ser-
wcnng‘personnel oﬂ"ce. S ey s SRRV

L woiong, 0 PTINT AR TR L SR TR e

Under this view of the law, a cautious federal manager would
be well advised not to take any adverse actions against an em-
iployee knawn to have made any disclosures which could be ¢on-
strued as whistléblowing activity. Indeed, such an‘atmosphere
‘might disuade a'‘manager from taking 'adverse action against an
employee if the manager merely believed that the employee had
engaged in whistleblowing activity. A cautious manager also
would not make any recommendations, or make any statements
to the employee that could be construed as a threat of adverse
action. In effect, when any possibility exists that the WPA may
be implicated, federal managers would, in essence, be forced to
abandon their responsibilities to discipline their employees even

(%3

4 Frederick v. Dep't of Justice, 65 M.S.P.R. 517 (1994), .. . .

* Id. at 528.

15

® Id. at 517.

7 976 F.2d 1400 (Fed. Cir. 1992).

® Id. at 1405.
2 Id. at 1406.

3 Frederick v. Dep’t of Justice, 73 F.3d 349 (Fed. Cir. 1996).

when discipline!mdy :be necessary for. proper reasons. : Undet

‘the Board's decision in Frederick,26 federal managers tvould not

even be able to-pass their responsibilities ap their chain of com-
mand becadse such é‘czién cbuld be construed as ‘'recommend-
mg adverse actlon N VIR P 1 SR E RV R PSP

C T Lo
. . Cobed

TR U E It
The United States Court of ‘Appeals for the Federal Circuit
appears to be the only’ restfammg influence in the rush to protecl
the interests of whistleblowers at the expense of managers. In
Eidmann v. Merit Systems Protection Board,*’ the court held
that disciplinary actions-under 5 U.S.C. § 1215 require the OSC
(and agencies) to prove that the protected disclosure was a “sig-
pificant factor’’ in.the prohibited personnel action?®. The OSC
had argued, and the, Board had held, that dlsqlplmary actions
employed the same (lower) “contnbutmg factor” standard ap-
plicable in corrective,actions under 5 U.S.C.§ 1214 and that the
OSC had only to prove that the protected dlsclosure was a“‘con-
tributing. factor” in the prohibited personnel action to force an
agency toreverse an adyerse action taken a gamstkan eryployee »
Recently. the Federal Clrcuu again, brought a moderatlng in-
fluence to bear on the Board and:on the OSC. In January 1996,
the court reversed the Board's disciplinary decision in Frederick

‘v. Department of Justice®® and lessened the risk to.federal man-

agers in maintaining disciplinei The court held that a supervisor
doés not violate the WPA by “recommending” a personnel ac-
tion, regardless.of :the motives for the.fecommendation.; The
following language from Frederick should:be reprinted in €very
federal govemment supervnsory manual:

o

. s'.:!'wv LRNSTR ET PRI TIPI N ETHS I Pon A SR ARty R T

v.o o oThe WPAspecnﬁcally dlsunguishes between ;

g those who recotnmend personnel actions.and «
i " those who take orfail to take personnel acs’i

- tions .. . 1In terms of being within the scope’.» i

Jooro

7o v -of the WPA, the actapplies:to those whohave i1y s
-1’ . authority-to. reconimend a personnel action . ;.

+ i, . However, the WPA under section'2302(b)8) -

fniv. s only.attaches liability to those whotakeorfail », .4
i i L20 take apersonnel: action . <L SUpervisors:: v o

such as Frederick are fully encouraged to make

honest recommendations conceming employ-

ees, but they must be more careful of actions
they take (or fail to take) conceming employ=.. . ... .

.. ees...,
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Frederick did not take or fail to take a per- .

- sonnel action against Womack. On the con-
trary, his C & E evaluation:was merely a
recommendation to the agency. Itis only when .
one takes or fails to take a personnel action
against an employee because of a protected ',
disclosure that liability attaches under the rel-
evant section of the WPA, and no such action
occurred here.?!

Under this interpretation, a federal manager can discuss dis-
cipline of an employee with the servicing personnel office and
send the action to a higher level supervisor with an honest rec-
ommendation, even if the employee is under WPA protection. -

Though the Federal Circuit restored some balance to the law
of whistleblower retaliation, congressional action is still neces-
sary. Congress has previously emphasized the protection of
whistleblowers above all other values. This emphasis and the
elevation of a newly aggressive OSC as the primary enforcer of
the WPA have effectively removed federal managers’ power to
deal with disciplinary problems whenever the WPA is implicated,
Disgruntled employees trying to avoid justified adverse actions
arc leaming to invoke the WPA even where there is no manage-
ment fraud, waste, or abuse.

“odoadss, o N

The current system suffers from 4 fundamental structural de-
fect. The OSC’s mission is to protect the rights of whistleblowers;
its success as a bureaucratic organization is measured, in part,
by how well it “satisfies” its customers, that is, federal employ-
ees who claim to have “blown the whistle” on fraud, waste, or
abuse. Unlike the commander of an installation or a federal
agency manager, the OSC has no interest in maintaining disci-
pline to accomplish a federal mission. It appears that the OSC’s
standard of success is measured only by how well it protects
whistleblowers and not how well a particular agency operates.
The current system therefore effectively separates the responsi-
bility to get a job done from the authority necessary to disci-
pline employees to achieve the desired result. This is a recipe
for bad management.

. The overly prudent, cautious manager will avoid any disci-
plinary action that may arouse the interest of the OSC, even where
effective disciplinary action is necessary. The truly outstanding
manger will take the action appropriate for the circumstances,
regardless of the employee’s “protected” status—albeit with a
bit more caution when that protection is under the WPA. Will-
iam D. Kimball, General Attorney-(Labor), Office of the Com-
mand Judge Advocate, United States Army Reserve Personnel
Center, St. Louis, Missouri.

USALSA Report

\ ,' United States Army Legal Services Agency

Environmental Law Division Notes
~ NewNEPA Guide :for‘_Acql'lisit;ion Programs

The Office of the Assistant Secretary of the Army for Re-
search, Development, and Acquisition has issued a new guid-
ance document for integrating National Environmental Policy
Act (NEPA) analysis into weapons system acquisition activities.
The Planning Group for Environmental Requirements, NEPA,
and the Weapon System Acquisition Process Initiative released
a document in June 1996 entitled Managing the Environmental

Risk: Applying the Environmental Analysis Process of the Na-

tional Environmental Policy Act to Weapon System Acquisition
Programs.

"The document is mtcnded as a guide to fulfill the environ-
mental analysis requirements of Department of Defense (DOD)
Directive S000. 1 and DOD Regulation 5000.2-R.! The acquisi-
tion community will use the new directives to integrate NEPA
analysis into weapon system program missions, organizational

- structure, and activities.

The guidance recommends use of environmental analysis to
manage environmental risk in the acquisition program. - The
guidance states that the NEPA should be used within the inte-
grated product team (IPT) framework to ensure a coordinated,

‘multidisciplinary approach.- The guidance further recommends

integration of the NEPA into each phase of the acquisition pro-
gram to increase awareness of environmental coricerns through-
out the decision process. Major Polchek.

! Der’T OF DEFENSE, Dir. 5000.1, Derense AcquisiTion (21 Feb. 1996); Dep’ T ofF DErensE, Re. 5000.2-R, MANDATORY PROCEDURES FOR MAJOR DEFENSE Acowsmon
ProGrAMS (MDAPs) AND MAJOR AUTOMATED INFORMATION SYSTEM (MAIS) A cquisition ProGraMs, (21 Feb. 1996). . :
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: Dlscrrmmatory Fees Under the Clean Alr Act (CAA)

RTIIE A TP

~ The' United States Army will'pay the State of Washmgton ]
Inspectlon and Mamtenance (I/M) fees forits ﬂeet even though
state and local govemments are exempt from paying this fee:
Under Washmgton s State Implementatlon ‘Plan (SIP), ﬂeet op-
erators can inspect their vehicles under the state’s /M program
but must purchase forms for certificates of comphance from
Washington's Depanment of Ecology. The regulauons éxempt
state and local government fleets from paying this fee, which
goes to support the I/M program. Washington refused to grant
the same exemptlon to federal agencres

Federal agencies objected to this provision of Washington’s
SIP when it was proposed, asserting that it illegally discrimi-
nated against the United States. The United States Environmen-
tal Protection Agency (USEPA) rejected these comiments, citing
United States v. South CoastAir Quality Management District.?
The South Coast court held that a program that only exempted
state and local government agencies from paying air district fees
was constitutional because the waiver of sovereign immunity in
the CAA specified that federal agencies are to meet all require-
ments to the same extent and in the same manner as any non-
governmental entity. The United States Department of Justice
supports the USEPA’s position. Lieutenant Colonel Olmscheid.

Did you know . . . ? At least a quarter of all prescriptions
written annually in the United States contain chemicals
discovered in plants or animals.

1997 Authorization Act and BRAC

The National Defense Authorization Act for Fiscal Year 1997
(FY 97) has significant new provisions that may impact installa-
tions affected by base realignment and closure (BRAC) actions.?

Uncontaminated Property

In 1992, Congress passed the Community Environmental
Response Facilitation Act (CERFA).* The CERFA amended
section. 120(h)(4) of the Comprehensrve Environmental Re-
sponse, Compensatron, and Liability Act (CERCLA) to provrde
for designation of certain property as uncontammeted_‘ The

* 784F. Supp 732 (€D, il 1990). : o Sk

uncontaminated property designation ‘is significant because it
allows for quicker-transfer of property. The CERFA amend-
ment defined uncontaminated property as real property upon
which no hazardous substance .or petroleum ‘products “were
stored for one year ‘or more, known to have been released, or
disposed of.”® As a result, more property can be designated as
“clean” pursuant to CERCLA section 120¢h)(4). :

Although the 1997 Authorization Act amends the uncontami-
nated property definition in section 120(h)(4), the language
“stored for one year of more”: was not deleted from CERCLA
section 120(h)(1).7 Section 120(h)(1) requires the giving of
notice in any deed if a hazardous substance or'petroleum prod-
uct was stored for one year or more on the property. The conse-
quence of this provision is that, despite the amendment to section
120¢h)(4), installations still must have some mechanisinito iden-
tify property that stored these substances for more than a year so
that the appropriate notice:can be given in the transfer docu-
ment. As most installations use the CERFA report process to
identify where storage for more than a year has odcurred, the
change to section 120(h)(4) is likely to have little effect where
the CERFA report is concerned. Installations are advised to con-
tinue using the CERFA report to identify storage for one year or
more so that the appropriate notice ¢an be given upon transfer.:

TransferAuthorzty

Section 334 of the 1997 Authorization Act also.amends
CERCLA section 120(h)(3) to provide new authority for trans-
fer of contaminated federal property prior to remedial action.
Prior to this amendment, the CERCLA required that the remedy
be'in place and working before'a transfer could take place. Sec-

-, tion 334 provides that contaminated property eligible for trans-
" fer under this new authority must be suitable for the intended

use by the transferee and the use must be consistent with protec-
tion of human health and the environment. The transfer is fur-

" “ther subject to' concurrence by the USEPA or state authorities or

both.

Lo ey e b e e s
This new authority has great potential for allowing éarly trans-
fer of property where the local reuse authorities at BRAC sites
are anxious to have the property ‘Given the problems with prop-
erly structuring tne transfer however, the DOD will provide spe-

¢

3 Nauonal Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104 201, llO Stal 2422 (1996) Lo DR

oy

4 Pub L No 102-425 106 Slat 2174 (1992)

oy L T
3 Comprehensive Envrronmental Response, Compensdtion, and Liability Act (CERCLA), 42 U.S.C. § 9620(h)(4) (1992).

¢ Section 331 of the 1997 Authorization Act amends CERCLA section 120(h)(4) to change this definition by deleting the reference to storage for one year or

more.
18

7 CERCLA, 42 U.S.C. § 9620(h)(1) (1992).
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cific guidance on implementing this new authority. - Until this
guidance is-final,: section 334 may be used onlyon a case-by-
case basis with approval of the Deputy Under Secretary of De-
fense for Environmental Security (DUSD(ES)). Major Polchek.

b

Did you know. .. ? The coastal areas
contain 90% of the ocean’s plant life.

CEEE L Migratory Bird ’I\'eatyAct

There has been a recent flurry of lltlgauon against the United
States Department of Agriculture’s Forest Service (USFS) in-
volving allegatlons that the USFS is v1olatmg the Mi gratory Bird
Treaty Act (MBTA) by conducting timber harvests during nest-
ing season in a manrier that results in the death or “take” of
migratory birds.® Courts reviewing these cases have reached
conflicting conclusions: some of these decisions have been fa-
vorable to the USFS, while others have resulted in mjunctlons
barring proposed txmber harvests ,

‘ Seetion 703, iﬁ conjunction .with sectio’ﬁs 704-712 of the
MBTA, makes it unlawful for any person, association, partner-
ship, or corporatlon “by any means or manner, to pursue, hunt,
take, capture kill”” any migratory bird without first receiving a
permit to do so. The MTBA's lmplementmg rcgulauons do not
specifically define the term “person” to include federal agen-
cies. The regulatlons define “take” to include any of the follow-
ing actlons “to pursue, hunt shoot wound, trap, capture, or
collect.”™

The United States Fish and Wildlife Service (USFWS) is re-
sponsible for issuing “take” permits and for enforcing the MBTA
and its implementing regulations While the MBTA does not
provxde for“incidental take"” of migratory birds, the MBTA does
authorize the USFWS to issue “special purpose’ permlts 19 The

“special purpose’ permlt is requxred before any person can law-
fully take or otherwise possess migratory birds, their parts, nests,
or eggs for any purpose not otherwise covered by the general
permitregulations.! The USFWS' does not have an official policy
governing issuance of such permits to federal agencies. Issu-
ance of “special purpose” permits to federal agencies therefore,
varies by USFWS Reglon with some reglons choosing not to
issue “special purpose” permits to federal agencies.

While the USFWS does not have a policy of enforcing the
MBTA against federal agencies conducting timber management

8 Migratory Bird Treaty Act, 16 U.S.C. § 703 (1989).

activities,'? public interest groups are now attempting to obtain
enforcement through the federal judiciary and the threat of in-
junction. ‘The validity of citizen suit enforcement against the
federal government and the applicability of the MBTA’s prohi-
bitions to federal timber management activities remains unsettled
given the conflicting court opinions mentioned above. How-
ever, it is possible that United States Army timber harvest activi-
ties, and similar ground-disturbing activities, could be disrupted
as aresult of the focus and attention presently devoted to MBTA
issues.

As a result, Environmental Law Specialists (ELSs) should
ensure that, with respect to development of Integrated Natural
Resource Management:Plans and planning for timber related
management activities, installation natural resources staffs give
due consideration to the impacts of activities, particularly pro-
posed timber harvest activities, on migratory birds, especially
for projects scheduled during nesting seasons. Additionally, ELSs
should require project officers to consider the impacts of pro-
posed timber management activities, and similar ground-disturb-
ing activities, on migratory birds in the environmental impact
evaluation process supporting a project, including relevant NEPA
documentation. As part of project review, project officers should
provide the USFWS an opportunity to review and comment on
any impact analyses dealing with migratory birds. Coordina-
tion efforts with USFWS, including opportunities for review and
provision of comments should be documented and included in
the administrative record supporting the project. Additional ac-
tion may become necessary in the future as a result of court
decisions or action by the USFWS. Mr. Farley.

Did you know .799.5% of the earth’s
fresh water is located in the polar icecaps and glaciers.

New Cooperative Agreement Authority
to Manage Cultural Resources

' The National Defense Authorization Act for Fiscal Year 1997
gives military land managers ‘another tool to manage cultural
resources on their installation.!® The provision adds section 2684
to Chapter 159 of Title 10 of the Untied States Code to give the
Secretary of Defense and the Secretaries of the military depart-
ments new authority to enter cooperative agreements. The co-
operative agreements may be made with a “State, local
government or other entity for the preservation, maintenance,
and improvement of cultural resources on military installations

? Taking, Possession, Transportation, Sale, Purchase, Barter, Exportation, and Importation of Wildlife and Plants, 50 CF.R. §10.12 (1995).

1o Migratory Bird Treaty Act, 16 U.S.C. § 712(2) (1978); Migratory Bird Permits, 50 C.FR. § 21.27 (1995).

't Migratory Bird Permits, 50 C.F.R. § 21.27 (1995).
4

12 This general policy statement does not mean that the USFWS will not seek to enforce the criminal provision of the MBTA against federal employees acting
outside the scope of their duties. Migratory Bird Treaty Act, 16 U.S.C. § 707 (1986).

'* National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 2862, 110 Stat. 2422 (1996).*
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and for theiconduct of research:regarding the cultural re-
sources.’4. All ¢ontemplated cooperative agreements benefit-
ing Army installations under this new provision will be reviewed
by the Environmental Law Division prior to being forwarded to
the Secretary of the Army for srgnature Major Ayres

Increasmgly Aggressrve Enforcement Cllmate Expected
i ' ERY . ki i i

Army 'installation‘s" have been de’monstrating‘markedly im-
proved environmental compliance since the passage of the Fed-
eral Facility Compliance Act (FFCA)."* In Fiscal Year 1993
(FY 93), fifty-eight fines were assessed against United States
Army installations, fifty-one were assessed in Fiscal Year 1994
(FY 94),twenty-one in Fiscal Year 1995 (FY 95), and only eleven
in Fiscal Year 1996 (FY 96). Likewise, settlements are proceed-
ing well, with forty-two:case settlements in'FY 96, the most in
any fiscal year However, this i is not. the time to relax our excel-
lent effons T

' B *

3 The USEPA FY 95 Enforcement and Compliance Assurance
Accomplishments Report demonstrates that improved compli-
ance trends exist, albeit to a lesser degree, industry-wide. While
these trends suggest both an effective USEPA enforcement pro-
gram and earnest efforts within the regulated community to im-
prove compliance, USEPA and the United States Department of
Justice (DOJ) apparently view the decreased énforcement sta-
tistics as threatening to their enforcement offices. The Agencies
have thus taken various measures to foster an 1ncreasmgly in-
tense enforcement Envrronment

A publication re_cently reported that “[t]his situation [of de-
creasing enforcement statistics] is reportedly causing some con-
cem at DOJ, where some feel that the decreased environmental
caseload may provide ammunition for congressional or admin-
istration budget cutters ... . ,” and: described DOJ’s efforts to
“protect against this possibility.”'® : These concerns are echoed
in the USEPA’s Office of Enforcement and Compliance Assur-
ance (OECA), where OECA Chief Steve Herman and Deputy
Assistant Administrator Sylvna Lowrance called a 27 September
1996 meeting with the Regional enforcement coordinators. At
that meeting, Lowrance reportedly stressed that it is “critical that
the Agency produce ‘healthy and robust’ results in FY 971
Herman and Lowrance openly stated at the meetmg that “Re-

% Federal Facility Compliance Act, 42 U.S.C. § 6901 n.1 (1992).

¢ 17 Insipe EPA 37, at 6 (Sept. 13, 1996). .,

7 17 Insipe EPA 40, at 6 (Oct. 4, 1996).
18 See 3 EnviL. Law Div. BuLLETIN 11, at 4 (Aug. 1996).

R T T S S e g
* 11 Toxics Law ReporTer 18, at 533-34 (Oct. 2, 1996).

gional offices will be held accountable for their performance in
FY 97, suggesting a heavy emphasis on results. These senti-
ments can be viewed as a resurgence of USEPA “bean-count-
ing" despite Administrator Carol Browner’s stated visions of
quality over quantlty regardmg USEPA’s general enforcement
policy.’®’ «

B

On 19 September 1996, the Administration proposed Senate’
Bill 2096, legislation that would intensify criminal enforcement
measures in several ways. The legislation would (1) allow fed-
eral prosecution of environmental crimes even when the crime
is stopped before the pollutnon occurs; (2) extend the maxrmum
prison sentence for death or serious injury under most envrron-
mental statutes to twenty years; (3) extend. the current five-year
statute of llmrtatlons for prosecution of ‘environmental crimes
forup to three add|t|onal years if the polluter concealed the crime;
(4) amend federal restitution statutes authorlzmg federal courts
to order convicted environmental criminals to pay the costs of
the enforcement and the cleanup, and reimburse © ‘victims,” ‘who
include all members of a community; (5) add an “attempt” pro-
vision similar to those found i in Federal drug laws, whereby un-
dercover agents would be’ ‘permitted to substitute berign
substances for dangerous ones that would make some actions
crimes; and (6) establish within the USEPA a separate program
for training state, local, and tribal law enforcement agents m
conductlng envrronmental cnme mvestlgatlons 19 ‘

A recent USEPA Envrronmental Appeals Board (EAB) decr-
sion suggests ‘that from a judicial standpoint, the USEPA will
follow this trend of increased scrutiny with a strict reading of
the various administrative penalty policies. The EAB ruled that
an administrative law judge (ALJ) erred i in reducmg an adminis-
trative penalty because the ALJ failed to properly apply the Re-
source Conservauon and Recovery Act (RCRA) Civil Penalty
Policy, and mapproprlately lowered the assessed penalty based
on good- -faith efforts to comply.? The USEPA’s June 1992
$500,000 penalty, based upon two vrolatlons of Alabama and
federal hazardous waste management requtrements was low-
ered to $59,700 by ALJ Spencer Nissen after he found the viola-
tlons not to be serious and that Everwood had made good faith
efforts to comply The EAB, however, ruled that Nissen prop-
erly analyzed the threat of harm to human health and the envi-
ronment but falled to consider.the harm of the v:olauons on the

2 In re Everwood Treatment Co., EPA EAB, RCRA (3008) Appeal No. 95-1, Sept. 27, 1996, reported in 27 Env’T ReporTER 1231 (Oct. 4, 1996).

30 DECEMBER 1996 THE ARMY LAWYER « DA-PAM 27-50-289




RCRA program in assessing the fine. The EAB thus found that
the potential for-harm of the violations when considering the
amount of the fine was “major.” This finding not only increased
the gravity-based :portion of the fine between ten and twenty
thousand dollars, but entered a mandatory multi-day enhance-
ment of between $1000 and $5000 per violation per day
(Everwood was .in violation for 179 days). ‘This resulted in a
base penalty determination by the EAB of $219,000.- The EAB
next analyzed whether Nissen appropriately gave Everwood a
downward adjustment for good faith, efforts to comply which
included cleaning the spill site that led to the hazardous waste
storage area. Notonly did the EAB find that Everwood had not
acted in good faith, but determined that the company’s viola-
tions were willful, meriting a twenty-five percent upward pen-
alty adjustment. -The EAB’s final penalty. assessment was
$273,750, more than four times the ALT’s ortgma] ﬁndlng Cap-
tain Anders. ‘ L

s : Lead in Miniblinds :

- On 25 June 1996, the United Statés Consumer Products Safety
Commrssron (CPSC) released a consumer advrsory for some
window miniblinds manufactured in'China, Taiwan, Mexico, and
Indonesia.” Miniblinds imported from these countries that . are
plastic and do not have a high-gloss finish may contain lead that
can be hazardous to young children. The CPSC has advised
‘removing -such’ miniblinds from housmg in whrch young chil-
’dren live. ‘ A

- PR
i

'Ihé‘United States Army Center for Health' Promotion and
Preventive Medicine (USACHPPM) has developed a Fact Sheet
that provides guidance on steps that an installation should take
to address this concern. The guidance recommends that lead-
containing miniblinds be removed from installation facilities in
which young children or pregnant women reside or are other-
wise exposed to this hazard. The Fact Sheet is available by con-
tacting the Industrial Hygiene Field Services Program at
(commercial) (410) 671-3118, (DSN) 584-3118, or (800) 222-
9698. Installation environmental law specialists should also
contact their installation’s Directorate of Public Works for fur-
ther information. Ms. Fedel.

‘ "Litig_dtioh Division Note .+
“IDECLARE..»” = "
(How to Write a Good Declaratron)

I come from a State that raises comk ahd eot-/

ton and cockleburs and Democrats, and frothy
eloquence neither convinces nor satisfies me.

"I am from Mlssoun “You have got to show

me?' o
One of the most effectwe and eﬂ'rcrent ways to present evi-

dence to a court or other tribunal is through the use of an un-
sworn declaration under the penalty of perjury (declaration). A

,declarauon isa statutorrly authorized?® substitute for an affida-

" Decldrations can be used for a wide vanety ‘of | purposcs
such as estabhshmg the absence of Junsdlctlonal facts ina mo-
tion to dismiss,? s‘uppomng a motion for summary judgment,

:and in certain circumstances presenting evidence on the merits
in a contested hearmg or trial. 2’ This article provides gurdance
on drafting an effecuve dec_:]aratlon and mcludes abrief, elemen-

i

tary sample at the cnd

H
H

Although not requrred asa formal matter a declaratlon should
begin with the caption of the proceedmg in which ,1t is submlt-
ted. This enables the rmmedrate 1dent|ﬁcatlon of the declaration
wrth its associated proceedmg and faciljtates the ﬁhng of. the
declaratlon w1th a clerk of court if desired.

Following the caption, the body of _the:declaration;should
begin with-a brief paragraph establishing the qualifications of
the declarant to supply the testimony he or she js about to give in
the following paragraphs.

The following paragraphs should deliver the desired substan-
tive testimony just as a lawyer would like it presented in court
under direct examination.

The conclusion of the declaration must contain the statuto-
rily required elements: a statement under the penalty of perjury
that the preceding testimony is true and correct, a signature, and
a date.®

1 Congressman Willard Vandiver, Address at a naval banquet in Philadelphia (1899), guoted in John Bartlett, THE SHORTER BARTLETT'S FaMILIAR QuoTATIONS 409

(Permabooks edition 1953).

2 28 U.S.C. § 1746 (1994) authorizes the vse of declarations and prescribes their form. Declarations are preferable to affidavits because they do not have to be
notarized. This facilitates preparation of both the initial declaration and any desired changes.

8 Reference to jurisdictional facts outside the pleadings is permitted to resolve a motion to dismiss for lack of jurisdiction. See,.e.g.. Indism Corp. of American
v. Semi- Alloys Inc., 781 F2d 879 884 (Fed Cir. 1985), cen. demed 479 US 820 (I936) Adams v. Umred States 20 CI Cr. 132, I33 n. l (I990)

,r EESES BEVS S

u Some tnbunals altow, either’ by specrﬁc order in a glven proceeding or by standlng order or local rule. for the submission of direci testimony ‘through
declarations, usually with the proviso that the declarant be available for cross examination on the content of the declaration. See, e.g., In re Adair, 965 F.2d 777
(9th Cir. 1992); Jones v. Frank, 142 FR.D. 1, 2-3 (D.'D.C. 1992); Iri re Domestic Airline Antitrust Litigation, 137 ER.D. 677, 682 (N.D. Ga. 1991}:-

vy

5 28 US.C. § 1746 (1994).° * '+ =

RTINS : ' » Lo S I P S
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While the above outline establishes the necessary content of
a declaration, it does not assure that the declaration will accom-
plish its desired purpose of persuading the fact finder. One simple
guideline ge‘nerally sufﬁces on that pomt always remember
that a declaration is testzmony and shape it just as you would like
to have duec([ testrmony presented m acase you would be try-
ing. (RPN 303 ST T 5ot

1o~ . N E TR . i v
OIS TY 29 TR TPR S AR R M IRV E RN ST

(BB

As a neces'sary’ condrtron the declaratlon must be admis-
sible.s 'In addition to establlshmg ‘the competence of the
declarant to testify, the declaration should provide necessary
evidentiary foundations for the matters asserted. Hearsay should
be avorded if at all pdssrble, and, if not possrble ‘the predlcates

for an exceptlon to the hearsay Tule should be provtded it

W ViC AN

The declarauon should be orgamzed mto bn'etJ numbered
paragraphs (for ease of crtanon) accordmg to the toprc bemg
addressed. The sentences should be short, declaratory statements
free of jargon, acronyms (where pomble), and other bureau-
cratlc rmpedlments to persuasron Oppressrve detarl should be
omltted as should conclusory assertions, Sufﬁcrent background
information should be included to make rtclear that the declarant
knows what he or she is talking about and to enable the reader to
form some independent idea of the ultimate conclusion to be
proven There should be no légal arghmentatron of citation of
authomy. although 'reference to'the adthontres regulatrons and
‘other maten als relied uPoh by ‘the déclaranit in making g his or her
) judgments is most deﬁmtely appropnate “Tht declaratron should
have the same degree of polish as well prepared direct testimony
in court, but like such testimony, it is best if the declaration re-
tain Some vestige: of the declarant’s personal mode of expres-
‘sion.2%: “This becomes considerably 'more important if the
:declarant is to be‘cross examined on the declaratron 3

L

LT S T A :tl RCRIRFS B NN BN Tt

BRI NV I SN FHEV

() Qporrn NG

../ The declaration should build to the conclusion you seek o
establish:: If the declaration is directed at one or-two points, the

final. paragraph of the substantive ;portion of ithe! declaration

should be a succinct summary of the preceding paragraphs and
the conclusion to be drawn therefrom. If the declaration is ad-
dressed to a large number of points, it is bften better to include
.summaries and conclusions throughout the. declaratlon as the
varlous toprcs are completed il T
A N P s :

"These gurdelmes should be Adequate to develop a legally suf-
ficient; factually persuaswe declaratron in essentlally every case
'in'which usé of a declaration is appropriate. Where time allows,

‘¢oordination of the form and content of the declaration with the

!

trial attorney using it is-always useful, just as preparation of a
witness for direct testimony might be done.' It is often useful for
the declarant’s counsel ‘'and the Litigation Division attorney to
exchange draft copies of their respective written products to as-
sure that they mesh with each other; thus, the Litigation Divi-
sion attomey might send command counsel copies of a motion
for summary judgment as it evolves, and the local counsel might
.send the Litigation Division attorney corresponding drafts of the
.supporting declarations.. Thrs iterative process enables the Liti-
:gation Division Attorney to acqulre a petter factual understand-
ing of the case, and enables the client to, better understand the
.thrust of the arguments bemg made on his or her behalf
T L G STLIDI ‘ :
The follawing example is one of several declarauons used to
argue (successfully) to a bankruptcy court that the automatic
stay?8 should be lifted to enable the Army to terminate for de-
:fault several contracts it had with the bankrupt contractor. Mr.
Avery S R 71 SRR BTN B PO F Ry

Pyl D e R CRT LIPS IS SRR SN PSS IR

26 For example, Federal Rule of Crvrl Procedure 56(e) expressly requires that "[s]uppomng and opposmg affidavits shall be made on personal knowledge shall

,,,,,

t oo '»‘, . _»4

aoeh rv'“

TS E I (LRI IEANE TR SOt

@ Assummg that the, declaranl does not speak “Hrgh Bureaucratese or sqme_ other compl.etely uninlelligible dialect.; ‘ L

I v
[ TR A

11 U.S.C. § 362 (1996) imposes an automatic stay against any action which might adversely affect the affairs of an entity which has filed for bankruptcy..
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SAMPLE DECLARATION
UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH CAROLINA

)
BIG CONSTRUCTION CQ., INC., T )  Chapter |1
T T : o )  Case No.'12—3456 " -
. y ) o
)

i [

. k . ) . I ,. Debtor.

DECLARATION OF THOMAS N JONES

l Thomas N Jones make the followmg declaratxon pur:uant 1028 US.C. § 1746 N Co L e
1. Lam the Fort Jackson Engmeermg Project Manager for the mechamcal room, and heatmg. ventrlatlng and air conditioning (HVAC) upgrade pro;ects for

bur!dmgs 5482 and 5422 (Contract DABT47——91—C—1234) and buildings 3392 and 6300 (Contract DABT47—9|—C 5678) The Contracts for these
projects were awarded o Big Construcuon Co Inc.

2. In accordance with the lnspecnon of Construction clause (FAR 52, 246—!2). the government had mdependent tests and evaluations conducted of the
‘Contractor’s welding procedures and fifty’ of the actual welds.’ Contrcts have been awarded, wrth estimated costs of $3800 for the procedures, and $8000
for the welds. Evaluations of the procedures indicated that the Contractor had not followed the proper procedures. Testing of the welds in burldrngs 5422
and 5482 revealed that forty-nine of the fifty tested did not.ineet the specrﬁcatlons of the contract. ‘After the Contractor, Big Construction Co.; Tnc., was
unable to correct the defects, the government entered into reprocurement contracts in-the amount of $40,500 for the correction of the defectlve welding. As
a result of these corrections, 1 estimate reinsulation of the affected areas will cost approxlmately $10,000. -,

3. One of the pumps installed under contract DABT47—9]—C-—1234 has failed nnd cannot be accepted by the government The estimated cost to replace
this pump is SSOOO

e A
NI T Lo : : fay

P 4, The work n:mammg for the “Controls" work element wrll cost at least $10,000. 'l1us mcludes the work to reconnect contmls and safety device -
installation. . "

i .

i

5 As of 3l Mnrch I993 the est|mated cost to complete the remalmng contract requirements | for butldlng 3392 (Mann Recreatton Center) was $27,200, as
set forth in Exhrbrt A

6. Butldmgs 5422 and 5482 are large Basrc lnfantrx Trammg burldmgs which contain admmtstrauve, trammg and housing space for 1100 basic training
soldiers and over fifty permanent party personnél. - The defecuve welds, other related deficiencies, and failure to complete the contract work in buildings
5422 and 5482 have created an unreasonable safety risk. The contract specified that the interruption of critical utilities during the performance of the work
could not exceed six weeks. This interruption was to occur during a six-week period when the building would be mostly unoccupied between training
cycles. All of the work was not completed during those periods and they have been reoccupied. As a result of the Contractor’s failure, Fort Jackson has been
compelled 1o reoccupy the buildings with defective welds and missing or unconnected safety devices. The flow of basic trainees into Fort Jackson cannot
be stopped and there is not another facility that can house 2200 trainees. Interactive control and monitoring capabilities have not been established for
critical systems in the mechanical rooms. High temperature water is supplied to three major devices (steam generator, building heating water converter, and
domestic hot water lank), in each mechanical room. The relief of excessive pressure from each of these devices is essential to preclude a catastrophic failure
of their pressure vessels. The destructive force of such a failure is so great that usually at least three means of avoiding a failure are instituted. ‘As of this
date, some of the devices installed in buildings 5422 and 5482 have only one means to avoid a failure. There are no safety controls to turn off the equipment
should overpressure or temperature result from faulty controls. Overpressure and/or temperature alarms have not been available to indicate trouble. Fort
Jackson has an Energy Management Center to which many of the installation’s buildings’ HVAC systems are connected. This control center continually
monitors the operations of the systems for maximum energy efficiency and safety. None of the specified remote monitoring and control features required
in the contract have been installed or connected to the central control unit. The Contractor has not provided a complete set of drawings for the control
-system as required. In building 5422, the'controller and high témperature valve on'the hot water storage tank:are fiot functioning properly, leaking valves
“pose a high risk of i mJury, and malfuncuomng steam generator equrpment causes loss-of steam and an mterrupnon in mess hall operattons

7. Expeditious action is necessary to resolve the Contractor's defaults to permit necessary reprocurement actions to meet our obligations for the safety of
our soldiers and civilian personinel and ensure that requirements for basic tralmng can be fully achieved as timely and economically as posmble

I declare under penalty of perjury that the above is true and correct.

Dated

Thomas N. Jones
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Tort Claims Note ¢ The Drivers Act’ amended the FTCA to require substitution
" of the United States as a party in any civil action against a gov-
ernment driver for a traffic accident' occurring® while'the'em-
ployee was operating a vehicle in the scope of employment.*
Thus, the FTCA became the exclusive federal remedy for per-
* sonal injury, death, or property damage arising out of a traffic
accident caused by a govemment employee acting within the
scope of employment.

A
Exclusion of Government Drivers . .. i
from Private Insurance Coverage

STPREN

As claims judge advocates, we are concemed with issues of
liability and indemnification when administrative claims are filed
with the United States Army under the Federal Tort Claims Act ™
(FTCA). The following discussion addresses the issues of li-
ability and indemnification in situations where a government . <
employee operating a privately owned vehicle (POV) within the
scape of employmnient and covered by private-automobile liabil-
ity insurance is involvéd in a motor vehicle accident causing
personal injury, wrongful death, or property damage.

The insurance industry began to vnew this “exclusive federal
remedy concept in a global fashion, construmg the FTCA to be
the exclusive (against anybody) remedy for personal injury, death,
or property damage ansmg out of a trafﬁc acc:dent caused by a
federal employee acting wnthm therr scope of employment tn a
number of early cases, the federal courts held against the insur-
_ers who sought to dlsclalm hablllty, sought mdemmty from the

~On any given day all‘across the country, hundreds of soldiers” ' United States, or resisted indemnification actions by the United
and Department of Army employees will operate ‘POVS within_ . States.’. -The courts consistently found that the, United States
the scope of their federal employment. Some may be involved . . was included under the terms “insured” or “covered person® a
ih motor.vehicle accidents that will generate claims or .suits « = yjsed and written in'the standard ommbus liability clauses of prl-
against the United States, against the drivers, and ‘against the " ' ' vate insurarice policies. :
insurers of the POVs. Under the FTCA/ the Umted States will
‘be liable for the following: Shnton e Lot 55 Harleysville Ins.'Co. ‘v United Stites® rose outof a trafﬂc
accident involving a postal employee making mail délivéries in
Loss of personal property or personal injury his POV. The insurer sought to argue that it was insulated from
“'br death caused by the niegligent act or'omis-* """ ¥ - liability because ‘the United 'States  had removed the suit, ini-
sion of any employee of the [federal] agency tially filed against the driver, from state court and substituted
.. .. ,while acting within the scope of his office or itself as defendant.” The court for the Eastern District of Penn-
~employment, under circumstances where'the © ~° " sylvania hiéld for thé Unitéd States, finding that the United States
United States if a private person, would be li- was an additional insured because the term “insured person"' in
., able to the claimant in accordance with the , . the policy encompassed “any other person or orgamzatlon but
cina Jaw of the place where the act or omzss:on‘l' : “" 'j; ... only with respect to his or her hablhly because of acts or 6mrs-
occurred e TP c ,",':'Lsrons ofan insured”™® " T P

138 USC. §§ 267180 1994). )

"ot Erregey il

2 id§2672.

.’ ld §2679(b) EETIDIO S
!3"5’7» L no {, o T H For e wat AV ] ) (IS LI FT
»% The Federal Employees Liability and Tort Reform Compens:mon Aet (FELTRCA), 28 U S. C §.2679(b)d) (1994), enncted e 1988 essentmlly e;tended (he
Driver's Act to all federal employees providing that, upon cestification by the United Stutes Attorney General, a defendant fedeml employee acting Mwithin scope
of his employment at the time of the incident out of which the claim arose, should be substituted by the United States as the party defendant.

Iy
s Umted States v Myers 363 F2d 6]5 6’7 (5th er 1966); Government Employees Ins Co v Umted Stntes 349 F2d 83 B4 (l()th Clr 1965), cerr demed 382
U.S. 1026 (1994): Harleysville Ins. Co. v. United States, 363 F. Supp 176,177 (E.D. Pa. 1973); Patterson v. United States, 233 F. Supp. 447 (E.D. Tenn. 1964).

¢ 363 F. Supp. 176 (E.D. Pa. 1973). L ! A L IO 0] LRI AT St 3
T Id. at 177.
' ld (R
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In Government Employees Ins. Co. (GEICO) v. United States?
the United States Court of Appeals for the Tenth Circuit reached
a similar conclusion, finding that the United States was an addi-
tional insured under a mail.carrier’s. policy that provided that the
term “insured” included “any person or organization legally re-
sponsible for the use :thereof by an insured.”!? ‘The court re-
jected the insurer’s‘argument that the United States was not a
person or organization within the meaning of the standard policy
phrase. In rejecting GEICO’s argument that the purpose of the
indemnity clause of the insurance policy was not to protect the
United States, the court found that the purpose of the FTCA .was
to render the United States liable in tort as a private person and
as such the United States was entitled to be insured as a private
person under the prov1sxons .of the prwate insurance policy

v The ‘Court of Appeals for the Fifth Circuit arrived at a similar
conclusion in United States v. Myers,") where it found.no evi-
dence of congressional intent through passage of the Driver’s
Act to preclude the United States from'recovering as an addi-
tional insured under an employee’s liability coverage. Thus, the
federal courts were consistently finding that the United States
qualified as an additional insured under the standard “any per-
son or organization legally responsible for the use” policy lan-
guage. . . .. B

w,In response to these rulings, insurance companies began to
modify the standard phraseology and include specific provisions
aimed at excluding the United States as an additional insured
under their policies. These efforts and attempted exclusions have
met with mixed judicial review depending on the applicable state
law.

Several examples of attempted exclusions of the United States
as an additional insured have failed under state law. In these

* 349 F.2d 83 (10th Cir. 1965).

® Id. at 84.

" United States v. Myers, 363 F2d 615 (5th Cir. 1966).
kl’ 612 F.2dv705 (2d Cir. 1980).

» id.‘st 707." B R

14 409 F. Supp. 986, 992 (E.D. Va. 1976).

-

- cases, states have statutorily limited the permissible exclusions

from insurance coverage or specifically provided that the United
States is not a permissible exclusion. In United States v. Gov-
ernment Employees Ins. Co.,'* the court had the opportunity to
interpret an attempted exclus1on in hght of New York State in-
surance regulations which allowed insurers to exclude from cov-
erage any liability assumed by the insured under contract or for
which the mjured could be liable under a worker’s compensa-
tion, unemploymenl compensanon or disability benefit law. In
rejecting the exclusion, the court refused to equate the waiver of
sovereign lmmumty under the FTCA w1th the creation of em-
ployee beneﬁts under a worker s compensatlon or disability ben-
efits scheme 13

- In United States v. Government Employees Ins. Co.," a policy
endorsement excluding the United States from coverage as an
additional insured was found impermissible under Virginia stat-
ute. The court interpreted the Virginia omnibus statute'’ .as pro-
hibiting any exclusions from policy coverage except those
specifi cally prov1ded by statute.'s . »

[ R IR i

“In Ogima v. Rodnguez.” a case arlsmg out of an accident
involving a Postal Service mail carrier, the United States Dis-
trict Court for the Middle District of Louisiana found the exclu-
sionary clause “any damages for which the United States might
be liable” to be “vague, ambiguous, and too comprehensive in
scope.”'® The court refused to enforce the exclusion because it
failed to.specifically identify the insureds who were being de-
nied coverage and the circumstances and nature of the excluded
liability. The Ogima court cited three liability coverage exclu-
sion clauses that it termed clear, concise, and specific exclu-
sions.” However, in a case arising out of an automobile accident
involving a Marine Corps recruiter, a Florida state court held
that an exclusion from liability coverage as to “any obligation

'S Va. CobE Ann. § 38.1-38. I(a2) (Michie 1994) (providing that any endorsement, provision, or rider attached to or included in any such policy of insurance
which purports or secks'in any way to limit or reduce in any respect the coverage afforded by the prov:swns required therein by this section shall be' wholly void).

'* 409 F. Supp. at 991. This ruling is no longer valid in light of subsequent statutory revision. VA CODE ANN § 38 2-2204(D) (Michie l994) now provides in
part: “except an insurer may exclude such coverage as is afforded by this section, where such coverage would inure to the benefit of the United States Government
or any agency or subdivision thereof under the provisions of the Federal Tort Claims Act, the Federal Drivers Act . ...”

7 799 F. Supp. 626 (M.D. La. 1992).

% Id. at 631.

19 Each of the three clauses that the Ogima court characierized as clear, concise, and specific exclusions referred to “the provisions of § 2679 of Title 28, Unued
States Code™ or “the provisions of the Federal Tort Claims Act"” or both. -
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for which the United States may be liable under the Federal Tort
Claims Act” was invalid and contrary to public policy.20 - 1.t

e

The United States District Court for'the Middle District of
Georgia had the opportunity to apply the: Ogi‘maieét for ambi-
gulty in Comes v. Unired States.® Comés arose out of a suit by
the United States for 1ndemmﬁcauon undera habrllty insurance
policy issued to a mail carrier who struck a tricyclist while de-
livering mail in her POV. The Comes court interpreted the ex-
clusionary clause “for any damage for which the United States
might be liable for the insured’s use of any vehicle” and found
that it was “ambiguous and vague and should be construed against
the insurer under Georgia law.”??> The Comes court construed
the ambiguous clause against the insurer and found that the
United States was'an addrtronal msured under the standard om-
mbus hablllty clause I SRR :

In another recent case, Lentz v.'United States.“ the Umtcd
States District Court for the Northern District of lowa found that
policy language purporting to exclude coverage for damages “for
which the United States might be liable for the insured’s use of
any :vehicle* was “too-ambiguous, vaguc and comprehensive
to: be given effect.”? . :

Lo b - . . R

: Other courts haVe‘ upHeld the exclusion of the United States
from liability coverage.:.In 1968, the United States Court of
Appeals for the Tenth Circuit upheld an exclusion written into
the policy of a soldier sued in a negligence action arising out of

5

1

o Reeves‘v Mlller,4r8 Sol\Zd‘ I‘O;S(V)J(Flu App 1982) | cop
[1"”9“1'31= Supp. 382 (M.D. Ga. 1996), -

2 Id. at 386.

3 921 F. Supp. 628 (N.D. lowa 1996).

* 1d. at 630.

15 Id. at 631.

an automobile collision occurring while in the process of chang-
ing duty stations.>®  The purported exclusion was specific in.iden~
tifying the type of liability excluded and who was being:denied
coverage.?” More recently, the United States District Court for
the Central District of Illinois upheld an exclusion of the United
States from coverage as an additional insured.?®. The ex¢lusion-
ary language interpreted in DeBord v. United States, “do not
provide coverage under Section 1 for:any obligation for which
the United States may be held liable under the Federal Toit Claims
Act,”®® was found to be unambiguous in identifying the Umted
States as an msuned subject to the exclusron 30 e
: 14 . EERTIEY BN BRI A N
From a study of these cases, a three-step analysns can bé de~
veloped to determine when the United States may be covéred as
an additional insured under the liability insurance policy of 2
federal employee acting within scope of employment.: The first
step will involve an examination of the_policy to determine if
the policy contains a clause or language that attempts to.exclude
the United States. If it does not, then presumably, the United
States is covered as an additional insured under ‘*any other per-
son or organization” type language of the standard ommbus
clauseofthepollcy o . R e
If the policy does contain an attempted exclusion of the United
States, the second step of the analysis is to review the language
of the exclusionary clause for ambiguity. -Apply the tests ‘an-
nounced in Ogima and used in Comes and Lentz.- More specifi-
cally, the inquiry should focus on whether the exclusionary ¢lause

* Gavernment Employees Ins. Co. v. United States, 400 F.2d 172 (10th Cir. 1968). While it enforced the exclusion, this court did not specifically address the
validity of the exclusionary clause. The opinion discussed the requirements for an insurance company to notify an insured that policy coverage had been reduced
without ever reaching a definite conclusion because it noted that the United States, a third-party plaintiff, was seeking indemnification from the insurer, a third-
party defendant. The court considered the United States as a third party secking a gratuitous benefit. ' ‘

¥ The exclusionary clause read in pertinent part:
il ! : T o ! A ’ ’ . I ot R . . P
It is agreed that the policy does not apply under theI Liability Coaverages for Bodily Injury or Property Damage to the'following as insureds;
. e ) . C - LAY

. The Umted Stales of Amenca or any of |ts Agenctcs

a iy
S .

! i N g (R
- 2. Any person mcludlng the named msured if protecnon is nﬂ"orded such person under the prov;smns of the Federal Tort Clmms Act. . .. .. .

id. at 175 n.11. co i ' s A v

** DeBord v. United States, 870 F. Supp. 250, 252 (C.D. 1il. 1994).
¥ I,

%0 Id at 253
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and the language are “vague, ambiguous, and too comprehen-
sive;” or alternatively, on whether they specifically identify the
insureds who are being denied coverage and the circumstances
and the nature of liability intended to be excluded. If the exclu-
sionary clause is vague or ambiguous, the United States may

succeed in asserting a right to indemnification as an additional

insured. If the exclusionary clause is clear, concise, specific,
and defines the exclusionary circumstances, it-may be enforce-
able and the United States could be excluded.. Enforceable
clauses can specifically exclude all instances when the provi-
sions of the FTCA require the United States Attorney General to
defend a person in any civil action brought for bodily injury or
property damage, ‘ ‘

If the exclusionary clause is clear.and specific, the third step
of the analysis is to determine if the exclusion is valid under
state law. This obviously will differ from state to state. . For
instance, Virginia statutes would allow a specific exclusion of
the United States under the terms of § 38.2-2204(D) of the Vir-
ginia Code Annotated. Effective 12 May 1995, Tennessee in-
surance statutes would allow a clear, concise, and specific
exclusion under the provisions of § 7-105 of Title 56 of the Ten-
nessee Code Annotated.> A careful and thorough study of state
insurance statutes and preservation of this study effort in the
Claims Office state law deskbook is required. After reviewing
applicable state statutes and case law, claims judge advocates
should consult with their United States Army Claims Service
(USARCS) Area Action Officer (AAO) on specific cases in-
volving federal employees aperating POVs to explore the possi-
bility of indemnification by private ingurers and their participation
in the settlement of administrative claims.

In the situation where suit is filed against the government
driver in state court, installation claims personnel should notify
their USARCS AAQO and Torts Branch of the United States Army
Litigation Division. Coordination will be made with the appro-
priate United States Attorney's office. Installation claims per-
sonnel will be called upon to assist in the collection and
preparation of scope of employment and requests for represen-
tation materials concurrent with the removal, substitution, and
representation process.

-

.. When an action in which the United States is substituted as
the party defendant under 28 U.S.C;'§ 2679(d) is dismissed for
failure to file an administrative claim under 28 U.S.C. § 2675(a),
the administrative claim will be timely filed if presented to the
appropriate federal agency within sixty days after dismissal of
the civil action.”  In the administrative process when, after ap-
plication of the foregoing three-step analysis, it appears that the
United States qualifies as an additional insured under the private
liability insurance policy, the insurer should be contacted. Cov-
erage up to the policy limits should be sought. .In cases of ques-
tionable coverage of the United States as an additional insured,
contribution from the insurer should be sought.

Where the United States-is qualified as an additional insured
andisuit is ultimately filed against the United States in a federal
district court, the United States may seek to interplead the in-
surer as a third party defendant. These actions will be coordi-
nated and effected through the appropriate United States
Attorney's office. - Litigation reports prepared by installation
claims personnel should identify indemnification issues and ad-
dress appropriate state statutory provisions and precedents. Major
Kee and.Lieutenant Colonel Jennings. .

- Affirmative Claims Notes
M,édiéai PhymerrvtsCoverag‘e imd 10 U.S.C. § 1095

The Umled States may recover the reasonable costs of health
care services provnded at or through a military medical treat-
ment facrhty to an active duty soldier, retiree, or family mem-
ber.® The United States may recover these health care costs
from any entity that provides an insurance, medical service or
health plan by contract or agreement, or from any other third-
party required to pay under any other provision of law.

Two recent events clarify that medical payments coverage
(medpay coverage)™ is recoverable. First, the Fiscal Year 1997
Authorijzation Act amended 10 U.S.C. § 1095¢(h)(1) to specifi-
cally authorize recovery of Medpay coverage.” This statutory
clarification follows the Department of Defense’s previous in-

' TenN. Cobe ANN. § 56-7-121 (Supp. 1996) (effective May 12, 1995) provides that notwithstanding any other provision of law to lhe commry an insurer may

exclude coverage pursuant to a contractual agreement, provided that such exclusion comphes with this title.

I

o
i

3 See Egan by Egan v. United States, 732 F. Supp. 1248 (E.D.N.Y. 1990). Note that the date underlying the civil action must have been Wllhln the statute of

limitations.

o

3 10 U.S.C.A. § 1095 (West Supp. 1996) (originally enacted on 7 Apnl 1986 and amended by the Defense Authorization Acts of FY 1987, FY. 1989, FY 1991,

FY 1992, FY 1994, FY 1995, and FY 1997)

" Medpay coverage is ﬁrst-pany insurance lhat reimburses lhe lnsured for medlcal expenses resulung from an nutomoblle acmdem (i.e., msumnce the mJured
party has paid for that would reimburse the injured party for incurred medical expenses). Medpay coverage does not require evidence of a negligent act and an
analysis and argument based wpon liability and tort law are not required. See USAA v. Perry, 886 F. Supp. 596, 601 (W.D. Texas l995) rev'd, 92 F3d 295 (Sth
Cir. 1996), petition for panel reh’g and petition for reh’g en banc filed (No. 95-50512) (5th Cir. Sept. 20, 1996).

 The Act also specifically authorized recovery of personal injury protection coverage, which is insurance coverage for basic economic loss (e.g., medical
expenses, wage loss, funeral expenses, ef cefera), which is payable without regard to fault. The Act amended 10 U.S.C. § 1095(h)(1) to define a third party payer
as including an entity which provides “personal injury protection or medical payment benefits in cases involving personal injuries resulting from the operauon of
a motor vehicle.” National Defense ‘Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 735, |10 Stat. 2422. .
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terpretation of the statute.? - 'Second, the Fifth Circuit held; in
USAA v. Perry? that medpay coverage is a form of no-fault
insurance under IOUSC § 1095 N ESE ZY

Ve P
K i

' The Perry decision reversedvanadverse district court sum-
mary judgment ruling against the govermment’s claim for pay-
ment under Medpay coverage® ‘The reversed district court ruling
held that an automobtle insurer who provided 'voluntary first-
party coverage (i.e.; not-state mandated coverage) for a military
member's medical expenses sustained in an auto accident was
not a “third party payer” within the meaning of 10 US.C. §
1095. However, in rejecting this argument and reversing the
district court’s summary judgment in favor of USAA, the Fifth
Circuit deferred to the Department of Defense’s construction of
10 U.S.C. § 1095 as “permissible” and “consistent with the lan-
guage of the statute, dictionaries, and insurance treatises.”’*.- The
Fifth Circuit further specified that it was “Chevron-bound to con-
clude that medpay is a form of no-fault insurance within the
meaning of § 1095” and, therefore, can be recovered.®® .- -

i

The recent amendment to 10 U.S.C. § 1095, along with the
Fifth Circuit's decision in USAA v. Perry, provides ample legal
authority to assert and recover from medpay coverage or per-
sonal injury protection funds. In cases where the medical care
was provided before 23 September 1996 (the effective date of
the 1997 Authorization Act), the cited authority for medpay cov-
erage collection should be the Fifth Circuit’s decision in USAA
v. Perry and the Department of Defense regulations at 32 C.FR.
Part 220. Ini cases where the medical care was provided after 23
Sep(ember 1996, the cited authority to collect on medpay cover-
age should be the amended Ianguage of the statute Captam
Beckman.

vig

e

_

Lost Wages Under the Federal
Medlcal Care Recovery Act

IR e

Effectwe 23 September 1996 if a soldler is injured under
circumstances’ creating tort liability, the United States has the
right to tecover the soldier’s pay during the time he or she was
unable to work: " This right to recoveryis independent of any
rights the injured soldier may have and the United States may
directly recover the costs of pay from the tort-feasor who caused
rhe mJu:y, hIS or her i msurer or both B i

i . e 1

" The Fiscal Year 1997 Authorization Act*! Amended the Fed-
eral Medical Care Recovery Act (FMCRA)# to permit the United
States to recover the costs of pay provided to members of the
armed forces by the United States when they are unable to per-
form their military duties due to the wrongful conduct of a
tortfeasor. Prior to this amendment, the FMCRA gave the United
States the right to recover only the ‘costs ‘'of hospital, medical,
surgical, or dental care and treatment fumished to a beneﬁclary
becaUse of |Ilness of injuries caused by a tor(feasor S

! k

The 1997 Authonzatmn Act also amended the FMCRA to
eliminate thé windfall to tortfeasors in'no-fault jJurisdictions. Prior
to the énactment of the 1997 Authorization Act, courts inter-
preted the FMCRA 'to allow govemment recovery only where
state permitted fault-based recoveries and had state defined “tort
liability” concepts. As many no-fault statutes purport to abolish
tort liability principles, the FMCRA was therefore frequently
held to be inapplicable in no-fault jurisdictions.** The present
amendment allows the United States to recover for the costs of
pay and medical care in no-fault states; regardless of the state’s
general denial of fault based recoveries. Claims personnel should
note, however, that the FMCRA is still premised upon “tort li-
ability” in both the fault and no-fault state contexts.

. . . i
' oo !

R v oo A . L LT . [P
E . L . R [P

oo = ’ oo Lo ; § o : ; : \ L -
3 The Department of Defense’s interpretation of le U.S.C. § 1095(h)(2) as specifically including medical payments coverage and personal injury protection is

contained at 32 C.ER. § 220.12(I) (Sept. 9, 1992).

3 USAA v. Perry, 92 F.3d 295 (5th Cir. 1996), petition for panel reh'g and petition for reh’g en banc filed (No. 95-50512) (5th Cir. Sept. 20, 1996).

» USAA v. Pen'y, 886 F. Supp. 596, 601 (WD. Texas 1995). rzv'd 92 FBd 295 (Sth Cll‘ l996) perm(m fnr panel reh g and pemmn for reh g en banc f led, No

95-50512 (5th Cir., Sept. 20, 1996).

» Perry, 92 F3d at 296 299,

%' jd “Chevron-bound” refers to the United States Supreme Court's decision in -Chevron, UiS.A. 'v.: Natural Resources Defense Council, Inc., 467 U.S. 837
(1984), which dealt with statutory construction. In Chevron, the Supreme Court dictated that if Congress has not plainly spoken to an issue and the particular
statute IS amblguous on its face, the rewewmg court should determine whether the agency’s construction of the statute is based ona perm:smble construcuon of the
stntute lf so, the court should defer to the mterpretauon of the agency eharged thh admtntstenng the statute. ld Tt ‘

' R L L

4 Natlonal Defense Authorizntion Act for‘Fiscu] Year 1997. Pub. L. No. 104—20l. § 1075. 110 Stat. 2422.
. i ] [l ' . Y

.42 US.C §§ 2651 53 (1962) as amended by National Defense Authonzatmn Act for Fiscal Year l997 Pub. L. No: 104-201, § 1075, 110 Stat. 2422,

'
|

43 See eg., Hohman v. United States. 470 F Supp. 769 (E.D. Penn 1979), ajf rmed 628 F2d 832 (3d Cir. l980), Umted States v. .lnckson. 572 E Supp. ISI
(W.D. Mich. 1983); reconsideration denied, 577 F. Supp. 901 (W.D. Mich. 1984); United States v. Allstate Ins. Co., 573 F. Supp. 142 (W.D. Mich. 1983).
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To collect lost wages under the newly amended FMCRA,
claims personnel will need to determine how long a soldier was
unable to perform military duties* because of injury. This can
be done by adding a question to the report of injury question-
naire routinely sent to the injured party: . “How long were you
unable to work at your regularly assigned duties or at any other
military duties because of the injury you received in this acci-
dent?” Alternatively, the injured party’s attorney can be asked
the same question. This information can be verified by having
the company commander verify the total number of days the

soldier was unab]e to perform mllltary duties.

Claims personnel also will need to know’the amount of'the
injured party’s basic pay and any special or incentive pay. A
copy of the service member’s Leave and Earnings Statement
(LES) or a statement from the member would provide the amount
of the additional pay. If there is no.additional pay, then the LES
or reference to a current pay chart will provide the amount of
basic pay the service member was recelvmg at the time of the
incapacitation.

Because the amendment 'is limited to obtaining reimburse-
ment for pay (basic, special, and incentive) of active duty ser-
vice members only, calculating. the’' amount attributable to the
time the service member was unable to perform any military
duties is a simple mathematical calculation.  For example, if a
specialist with four years of service;is unable to perform mili-
tary duties for two:weeks, the amount of these lost wages is
$601.66 ($1302.60 monthly basic pay-divided by the 4.33 weeks
in one month then multiplied by two), Claims personnel should
calculate the amount of a service member’s lost wages when
they calculate medical expenses., When they assert the
government’s claim against the insurance, company-or torifeasor,
claims personnel should include the total amount of medical care
costs as well as the lost wages. . ST

-"The amended FMCRA allows recovery of lost: wages to be
returned to the appropriation which supports the .operation of
the command, activity, or other unit to which the soldier was
assigned at the time of his or her injury. The United States Army
Claims Service has .determined that these funds should be de-
posited in the installation operation and maintenance accounts
which support the local commands, activities, or other units.
Contact your servicing Finance and Accounting Office to verify
the correct accounting classification (i.e., fund cite) in each case
involving pay costs. Captain Beckman.

[

' " Personnel Claims Note -

| "Checki'n'gxylterns off the Inventory o

Household goods carriers frequently deny liability for miss-
mg items contendmg that the service member checked them off
the inventory at delivery. The carriers mamtam that the items
could not possnbly be mrssmg if they were checked off.

e The Army has been successful in _defeating carrier.denials of
liability for missing items where the items on the inventory were
checked off. The Army has even been successful where initials,
not check marks, were used.

The landmark case in this area is National Forwarding Com-
pany,* which [involved a .missing Schwinn bicycle that the
carrier’s mventory mdrcated was checked off and dehvered The
nonbinding General Accouqtmg Oﬁ'lce (GAO) Settlement Cer-

tificate noted that without any explanatron for the inventory check
mark or why the missing bicycle was not listed on the DD Form
1840 (Joint Statement of Loss or Damage at Dehver) the carrier
should not be held liable.

The Army successfully appea]ed thrs decrsron The Comp-
troller General noted:. , .
A member generally has seventy f ve, days_
.. after.delivery to report missing items, so that . . ,:.
- the fact that the bicycle was not reported as .,
missing at delivery is not dispositive of liabil-
ity for the item. Moreover, there is nothing in
. the record establishing that it was, in fact, the
member (as opposed to the driver, for example) o
who checked the space next to the bicycle list-
ing . ... Finally, we note that the MOU pro-
Ev1des that proper notice of Iater—dlscovered loss
‘or damage within the prescnbed period shall
be accepted by the carrier as overcoming the
presumption of the correctness of the deliv-
ery receipt. On this record, then the carrier
,sha]l be held hable for the blcycle 4 )

Natlonal, Forwardmg Company_ requested reconsideration.
The carrier presented with its appeal a signed statement by the
driver indicating that the service member checked the bicycle

4 “Military duties™ should be broadly defined 1o include any task which furthers the unit mission. Therefore, even if an injured soldier s was unable fo perfonn his
or her normally assigned military duties, but performs some work (e.g., answering phones, filing documents), no lost pay should be calculated.

 Comp. Gen., B-238982 (June 22, 1990).

4 Id. at 4-5.
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off the inventory.. The Comptroller General affirmed the prior
holding.’ The Comptroller General discussed the validity of
the seventy-five day notice penod and also quesnoned an un-
dated statement provrded by the driver three years after the ship-
ment in quesuon.

+ L !
CEOaltnd

Lok li,»l«

In Nattonal Clalms S’ervtce.“ the camer agam contended that
it was not lrable for mlssmg rtems because the member checked
the items off the inventory at delrvery The carrier also pre-
sented an undated statement from National’s driver stating that
all the cartons except those noted as friissingat ‘delivery’ were
checked off by the member. This'undated statement was sent to
the USARCS more than ‘one year after dlspatch of DD Form
1840R. R

“Inthe admrmsu‘auve report the USARCS noted that this was
an extremely large shi ment. ‘It mvolved a family: df two ‘doc-
t‘ors The i rnventory was ten pages long, wrth 296 items; mclud-
mg 121 packed cartons.> The missing ttems in contentron were
twelve cartons; ﬁve of which were medrcal ‘books.

et e, b -
SUNRY LA TS DIV EFI LG

The USARCS questtoned who actuall checked the rtems off
the inventory. With the carrier industry system of* charge-bac
the checks may well be made by someone other than the clarm-
ant”’ Under the charge- “back system; the Govemment Bill of
Lading (GBL) carrier is assessed for the loss and then charges'a
substantial part of the loss against the agent. The agent in turn
assesses @’ srgmﬁcant part of the loss’ against the ‘driver. With
such a system. USARCS conténded that there Was’srgmﬁcant
motivation for Someone other’ than the clarmant to make the ac-
1al check marks ek '

iy el i

. I
™ !

The Comptroller General agreed w1th the Army and upheld
the offset acuon The Comptroller General noted ‘
In thrs case the servrce member drd examme

hxs entire shlpment once the movers left ‘and

he found that a relatlvely 'small number of
addmonal nems had not been delrvered The
Memorandum of Understandmg (MOU) gave

the service member aright to notify a cartier

of additional lossldamage within seventy-five
days of delivery in recognition of the fact that
b |t may be drfﬁcult to ‘account for everythmg

T ! : .
Ay e TR VSR R T TR T N

I : [P Cpe e . I .
S ' [ N E EE S DI e G b irh

4? Comp. Gen., B-238982.2 (June 3, 1991).

“* Comp. Gen., B-270299 (May 16, 1996).

® Id at2.
3 Comp. Gen,, B-257399 (Dec, 8, 1994). ;... . ... ¢ .o

ST F R I SN AT

Mo id at 3.

2 Comp. Gen., B-265978 (Apr. 26, 1996).

B3 Id atl.

40

S

A0 “while the earrier was 'still.at the: service ;- .

;i .. -imember’s quarters ... The factthatthe miss- ., s i
ro i ing items were checked off on the signed de- 1. 1.4
.livery inventory is not conclusive eviderice of - - |
~delivery of these items since itis not clear who ;.
-checked the lnventory sheet . v w0l

T

ARENPRETS B RN N T T 1 ATIPAVE SNURAARS IR PO
- 'The Comptroller'General has also affirmed an offset action
where initials! not check marks, appeared next to the item on the
ifiventory: In' Andrews Van Lines,* the carrier maintained that
the member initialed each inventory item as réceived and con-
firmed this by his srgnature on the mventory The Comptroller
General mdrcated Pl

SN LI et v T ol

; AN

“In the present Situatioh the fact that the mem- ) 7"
ber may have rmtlaled the mventory fordeliv- "~ i
“:4. 3 tery of the cartons and signed ‘for” unpackmg '
i of the househiold goods provides o evidence® 1~ -
~ 14 . that the inissing goods were delivered since « ¢ -
the goods were carried into the house and un- "
packed by the carrier . . . . Moreover, the
- member’s prompt reporting:of the missing - .
- items.overcame.the presumption of the cor-:.. . .
i 0t ulirectness ofthedelrvery receipt3! 1 ‘..l.n.‘, RO

RAVERN LR SO R SR PN

TR

Pl v ELE IV Sl oene il

'Ini another case, the carrier noted that, after the negatrve décl-
sions involvmg checkmg items off the inventory, tertain carriers
requested the ‘service miembers to initial the inventory ‘fiext:to
each item to signify recerpt The carner argued that because the
service member initialed ¢ach item on thesinventory and did not
waive unpacking the carrier should not bé held liable for miss-
ing items. In Resource Protection,” the Comptroller ‘General
did not accept thé'carriér’s argument that 8 member’s initials
relieved the carrier of liability. The Comptroller General noted
that “[t]he shipper’s presence during the unpacking does not fe-
lieve the carrier from liability since it is unreasonable to expect
the shipper to note every item of loss or'damage’during the un-

packmg Therefore we affirm the prior settlement.”® ", 1.5

MO Y FH P TR0 FE TP AT 1 AR 12 R PSR I A0
Whenevera carner ’demes‘ liability because items are checked
off the ifiventory, or the inventory réflects the slnpper s mmals.

"bé sure to rebut the carrier by referéncing the Comptroller Gen—

eral decrsrons drscussed above "Ms. Schultz

T SN E T BRI 0 00 P T
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Guard and Reserve Affalrs Items RO

Guapd and Reserve A jj‘atrs Dmswn OTJAG

The Judge Advocate General’s Reserve . . -

Component (On-Site) Continuing - ' |
Legal Education Program

The. followmg is a current schedule of The Judge Advocate
General’s Reserve Componem (On-Site) Continuing Legal Edu-
cation Schedule. Army Regulation 27-1, Judge Advocate Legal
Services, paragraph 10-10a, requires all United States Army
Reserve (USAR) judge advocates assigned to Judge Advocate
General Servnce Organization (JAGSO) units or other troop pro-

gram units to attend On- Site training within their . geographxe

area each year All other USAR and Army National Guard judge
advocaxes are encouraged to attend On-Site trammg Addition-
ally, active duty judge advocates judge advocates of other ser-
vices, retired judge advocates, and federal civilian attorneys are
cordially invited to attend any On-Site training session. If you
have any questions about this year’s continuing legal education
program, please contact ‘the.local action officer listed below or
call Major Juan Rivera, Chief, Unit Liaison and Training Of-
ficer, Guard and Reserve Affairs Division, Office of The Judge
Advocate General (804) 972-6380, (800) 552- 3978 ext. 380.
Major Rivera.

1996-1997 AcademicYear On-Site CLE ’[raining}

- On-Site instruction provndes an excellent opportunity to ob-
tain CLE credit as well as updates in various topics of concern
to military practitioners. In addition to instruction provided by
two professors from The Judge Advocate General’s School,
United States Army, participants will have the opportumty to
obtain career information from the Guard and Reserve Affairs
Division, Forces Command -and United States Army Reserve
Command. Legal automanon instruction provided by’ the Legal
Automation Army- -Wide Systems Office (LAAWS) personnel
and enlisted training provided by qualified instructors from Fort
Jackson will also be available during the On-Sites. Most On-
Site locations also supplement these offerings with excellent 1ot
cal instructors or other mdmduals from within the Depanment
of the Army. i

Remember that Army Regulation 27-1, paragraph 10-10, re-

- quires United States Army Reserve Judge Advocates assigned
" to JAGSO wnits or to judge advocate sections organic to other

USAR units to attend at least one On-Site conference annually.
Individual MoblllzatlonAugmentees Indmdual Ready Reserve,

) Acuve Army judge advocates, Nauonal Guard judge advocates,
. and Departmem of Defense civilian attomeys also are strongly

encouraged to attend and take advantage of this valuable pro-
gram. .

If you have any questions regarding the On-Site Schedule,
contact the local action officer listed below or call the Guard

.. and Reserve Affairs Division at (800) 552 3978, extension 380.
. You may

also . contact me an the Internet at

riveraju@otjag. army. mtl Major Rivera..

GRA On-Line!
SEERSE e .
You may contact any member of the GRA team on the Internet

:+ at the addresses below.

SIS

| CkQL Tdm Tromey, ... , ........ tromeyto@oljag army.mil
Director e .
COL Keith Hamack, ................... hamackke @otjag.anny:mi!
USAR Advisor ' L
... ETC Peter Menk, ............. menkpete@otjag army.mil
i ARNG Advisor - DU
Dr. Mark Foley, ................ ‘ .‘.‘..':;.‘ ....... foleymar@otjag army.mil
Personnel Actions S
MAJ Juan Rivera, ............... nvera_)u@otjag army.mil
Unit Liaison Officer ,
" Mrs. Debra Parker, ....ﬂ..'.'.EQ..y.:.f..*‘.f...:.‘...parkerde@otjag army.mil
- ' Automation Assrstant :
Ms. Sandra Foster, ..........ovceumnneen. fostersa@ogag army mil
.IMA Assistant _ - e
Mrs'.‘Iviargaret Grogan, ................ grbgar\ma@otjag.anny.mil
" Secretary
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THE JUDGE ADVOCATE GENERAL’S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE,

1996-1997 ACADEMIC YEAR
LU0y S eITY, HOST UNIT -1 ~ ACGORCGO™ " b’
“'DATE * ' “AND TﬁAINING SITE * “; ~ ‘§UB1ECT/I_NSTR! ICTOR/ORAR REP* ' m ON QE_EJQ
4 5 Jan97 " i Long Beach CA™ SR 'AC GO~ MG K. Gray LTC Andrew Bettwy
T 78th MSO EERE 'RCGO" COL J. DePue R 10541 Calle Lee, Ste 101
R Long Beach Renaissanice Hotél Contract Law MAJ T Pendolmo PR  los Alamiitos, CA 90720 :
e 7§11 Blist Ocean Blvd. ' ' " CrimirialLaw MATS. Heénley ' " (714) 229- 3700 D
BRI MIi.ong Beach, CA 90802 " GRA Rep COLK.Hamack ' ' ; o
(310) 437-5900 o SR o
1-3Feb 7 Seatle, WA 'ACGO: MG W. Huffman " " MAJFrank Chmelik
RS 6th MSO' St lRC GO’ COLR.O’ Meara' “'Chinelik & Associates
Hed sty 4 ‘Umversrty of Washmgton " Criminal Law LTCL ‘Morris "’ . 1500 Railfoad Avenue
bt Sigchobl of Law, Condon Hall Tiv1-Ops Law MAJS. Morris Belhngham, WA 98225 -
1100°'NE Campus Parkway ‘GRA Rep"" LTCP. Menk , (360) 671 1796 o
Seattle,WA22903 BN Lo
8-9 Feb Columbus OH ACGO MG K. G'ra‘y“ EE LTC TlmothyJ Donnelly .
isl by i 9th'MSOY el s s RC GO cOLJ.Depue 9¢tho P
Clarion Hotel ST Ad & CivLaw  MAJ. J Fenton o ‘ o 165N Ycarlmg Road ‘_ ’
_ 7007 N High Street Criminal Law MAJN Allen” ' - ” " 'Whitehall, OH' 43213
by " Columbus;, OH 43085 -~ ';GRA Rep COLT Tromey =~ ' T (614) 6939500
(614) 436-0700 S
TR E TSI A DU THEI L SRR SRR O
22-23 Feb Denver, co ... - AC GO COL J.DePue | ..+ i~ 0) it LTC David L. Shakes -+,
. - 87th MSO ' RCGO MAJ S. Castlen 3255 Wade Circle
hies 11" "Holiday Tnn Hotel - CUAd & CivEaw MAIJ W--Baﬁ,ow:,;/ g o o Colorado Sprmgs, CO 80917
Denver InternauonalAlrport Criminal Law COLT. Tromey . ., o (719) 596-3326 .
oo ;.- Denver,CO80239 =~ .. GRARep; = BT GO PRP R é il Ut e vy ol
(800) 511-2118 O T A R PR P I o i‘."“'..m(‘ Co
. A EEY Ca it
22:23°Feb ' ' 'Indianapolis, IN - - St ACGO BGW Huffman PR LTC George Thompson o 'J
IN ARNG el T RC GO COLT, Eres - o % Indlana Nauonal Guard o
i1 e - Indianapolis National Guard . .. Ad & Civ Law MAJ S, Parke g 2002 Soyth Holt Road .
2002 South Holt Road i Int’ 1-Ops Law MAJ R. Barﬁeld : ,; Indranapolls, IN 46241 oo
e Indlanapohs IN 46241 L QRA Rep ‘_‘ COL K. Hamack .. (317) 247- 3449 A
1-2 Mar Charleston, SC - ACGO BGJ Altenburg L ‘,,;.COL sbert S. Carr o
12h1SO. .., ..RCGO, .  COLT.Eres . . .., , POBox835 .
' 'Ad & CivLaw MAIJC. Garcia Charleston, sC 29402
Contract Law  LTC K. Ellcessor (803) 727-4523
GRA Rep COL K. Hamack
8-9 Mar Washington, DC ACGO BG J. Cooke CPT Michelle A Lang
10th MSO RC GO COL R. O’Meara 10th MSO
NWC (Amold Auditorium) Int’l-Ops Law  MAJ M. Newton 5550 Dower House Road
Fort Lesley J. McNair Criminal Law  MAJ C. Pede Washington, DC 20315
Washington, DC 20319 GRA Rep Dr. M. Foley (301) 394-0558/0562
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THE JUDGE ADVOCATE GENERAL’S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE
1996-1997 ACADEMIC YEAR

DATE

15-16 Mar

22-23 Mar

4-6 Apr

26-27 Apr

3-4 May

17-18 May

'Des Moines, IA

CITY, HOST UNIT

AND TRAINING SITE

San Francisco, CA
75th LSO

AC GO/RC GO ‘ ‘
SUBJEQ I/IN§ TRUC !Q&QRA &EP*

AC GO
RCGO

Criminal Law

Contract Law

- GRA Rep

Rolling Meadows, IL

91st LSO v

Holiday Inn (Holidome)
3405 Algonquin Road
Rolling Meadows, IL 60008

Miami, FL
174th MSO/FL. ARNG
Maimi Airport Hilton & Towers

+.-5101 Blue Lagoon Drive

Maimi, FL 331126
(305) 262-1000

-Newport, RI

94th RSC

Naval Justice School at
Naval Education & Tng Ctr
360 Eliott Street

Newport, RI 02841

Gulf Shores, AL

81st RSC/AL ARNG
Guilf St Park Resort Hotel
21250 East Beach Blvd.
Gulf Shores, AL 36542
(334) 948-4853

19th TAACOM

The Embassy Suites
101 E Locust

Des Moines, IA 50309
*(515) 244-1700

ACGO
RCGO

Ad & Civ Law
Int']-Ops Law
GRA Rep

ACGO
RCGO
Int’l-Ops Law
Contract Law
GRA Rep

AC GO
RC GO

.. -Int’]-Ops Law

Contract Law
GRA Rep

AC GO
RCGO
Criminal Law
Contract Law
GRA Rep

" ACGO

RCGO

Ad & Civ Law
Contract Law
GRA Rep

MG M Nardotti
COLs O’Meara, Eres.
& DePue
MAJR. Kohlmann
LTC J. Krump

COL T. Tromey

BG J. Cooke
COL R. O'Meara
MAIJ P. Conrad
MAJ M. Mills
LTC P Menk

BG J. Altenburg
COLR. O’'Meara
LCDR M. Newcombe
MAIJ T. Pendolino
LTC P. Menk

BG J. Cooke
COL J. DePue
MAJM. Mills

MAJ K. Sommerkamp |

LTC P Menk

BG W. Huffman
COLT. Eres
MAJD. Wright
MAJW. Meadows
Dr. M. Foley

TBD

COL R. O’Meara
MAIJJ. Little
LTC J. Krump
LTC P. Menk

* 'I‘opi'cs and attendees listed are subject to change without notice.
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ACTION OFFICER

LTC Allan D. Hardcastle °
Babin, Seeger & Hardcastle
PO.Box 11626

" Santa Rosa, CA 95406

(707) 526-7370

MAUJ Ronald C. Riley |
P.O. Box 1395
Homewood, IL 60430-0395

‘(312) 443-4550

LTC Henry T. Swann
P.O. Box 1008

St. Augustine, FL 32085
(904) 823-0131

"MAJ Katherine Bigler

HQ, 94th RSC

ATTN: AFRC-AMA-JA

695 Sherman Avenue

Fort Devens, MA 01433
(508) 796-6332, FAX 2018

LTC Cary Herin

81stRSC ‘

255 West Oxmoor Road
Birmingham, AL 35209-6383
(205) 940-9304

MAJ Patrick J. Reinert

"P.O. Box 74950

Cedar Rapids, IA 52407
(319) 363-6333
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L BT O ' CLE News |
SRR AT L M SRR fiv_ SN :
1. Resident Course Quotas SRR EIE February 1997
Attendance at resident continuing legal education (CLE) 3.7 February:
courses at The Judge Advocate General’s School, United States -
Army (TJAGSA), is restricted to students who have confirmed'; - ST
reservations. Reservations for TTAGSA CLE courses are man- 3.7 February:

aged by the' Army Training Requirements and Resources Sys- ;

tem (ATRRS), the Army-wide automated training, system. ; If SINAN

you do not have a confirmed reservation in ATRRS, you do. 10-14 February:

not have a reservation for. a TJAGSA CLE course.™, @ .. i/ TR y:
Yoyl i \.;'":f g R

Active duty service members and civilian employées' must

L 10-14 February:
obtain reservations through their directorates of training or y

through equwalent 'agencies! ' Reservists must obtain reserva&! AR
tions through their unit training offices or, if they ‘are non-unit 18-21 February:
reservists; through United States Army Personnel: Center- P e
(ARPERCEN)!/ATTN: ARPC-ZJA-P, 9700 Page Avenue, St I
Louis, MO 63132-5200. Army National Guard personriel must: 24-28 February: . -
request reservations through their unit training offices.
When [cqucstlilng;a 'rt:s;érizati;on, you should kno\;/,ﬂtlfté follo\‘a’/-‘ March 1997
ing: Coae ot o 4. sorde el ot i : [ Coas O
g RTINS Gela LT LA 314March
TIAGSA School Code—181 "
17-21 March:
Course’ Name—-—-l33d Contract Attorneys SF-F10 . | ', .
'rTL;,‘A?‘ "\ b 4 [
Class’ Number——133d Contract Attorneys Course 5F-F10 1 1242928 March:
i [T SRS SV i . IEPEE R £
To venfy a conﬁrmed reServatlon ask your trammg off ice to o
provide 4 screen print of thé 'ATRRS R1 screen showing by- 31 March-
name reservatlons ' o 4 April:
2. TJAGSA CLE Course Schedule ~ April 1997
RN e 7-18 April:
U ER0ar . )
January 1997
N STt R 14-17 April:
7- lO January oo USAREUR Tax CLE (5F- F28E) .
13-17 January ‘. | «’USAREUR Contract Law CLE BN 21-25 April:
(5F-F18E). Sl e
28 April-
19 January- 142d Basic Course (5-27-C20). pril-
g 2 May:
11 April:
AN S TR A LA S -,28~Apl‘il-_:iw
21-24 January: PACOM Tax CLE (SF-F28P). 2 May:
22-24 January: 3d RC General Officers Legal May 1997
Orientation Course (SF-F3).
12-16 May:
27-31 January: 26th Operational Law Seminar
(SF-F47). 12-30 May:

A

USAREUR Operational Law CLE
(5F F47)

140th Senior Offlcers Legal Onenta-

tion Course (SF-F1).

Maxwell AFB Fiscal Law Course
(S5F-F12A).

65th Law of War Workshop (SF -F42).

1st Nanonal Secunty Cnmes Course

oo (SE-F30).

(-
!

; 40th;Légal Assisténce Course

(5F-F23).

i g

: l38th Contract Attorneys Course

(5F- FlO)

IR Sy

21st Admxmstratwe Law for Military
Installations Course (SF-F24). -

; ilst Advanced Contract Law Course

(5F-FlO3)

1415t Senior Officers Legal Orienta-
tion Course (SF-F1).

SRR

" 7th Criminal Law Advocacy Course

(SF-F34). 1

1997 Reserve Component Judge
Advocate Workshop (5F-F56).

27th Operattonal Law Seminar
(5F-F47)

8th Law for Leg'.';t NCOs Course
(512-71D/20/30).

. .47th Fiscal Law Course (SF-F12).

48th Fiscal Law Course (5F-F12).

40th Military Judges Course (SF-F33).
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19-23 May:

June 1997
o 2-6 June:

2-6 June:

2 June-
11 July: |

2-13 June:

9-13 June:

16-27 June:
16-27 June:

16-27 June:

22 June-

12 Septen‘iber': v

30 June-
2 July:

July 1997 h

1-3 July:
7-11 July:

23-25 July:

28 July-.

8 May 1998:

28 July-
8 August:

29 July- .,
1 August:

August 1997 .

4-8 August;

11-15 August:- .

. . 50th Federal Labor Relations Course

(SF-F22).

-3d Intelligence Law Workshop

:(SF-F41).

~142d Senior Officers Legal Orienta-

tion Course (5F-F1).

4th JA Warrant Officer Basic Course
(7A-550A0).

2d RC Warrant Officer Basic Course
(Phase I) (7A-550A0-RC).

- 27th Staff Judge Advocate Course

(5F-F52).

-JAOAC (Phase II) (SF-F5S).
JATT Team Training (5F-F57).

- 2dRC Warrant Officer Basic Course

(Phase II) (7A-550A0-RC).

143d Basic Course 5-27).

28th Methods of Instruction Course

(5F-F70).

Professional Recruiting Training
Seminar

8th Legal Administrators Course
(7A-550A1).

Career Services Directors Conference

46th Graduate Course (5-27-C22)

(5-27- C22)

139th Contract Attorneys Course
(SF-F10).

3d Military Justice Managers Course

- .. (SF-F31).

1st Chief Legal NCO Course
(512-71D-CLNCQ).

8th Senior Legal NCO Management
Course (512-71D/40/50).

11-15 August:

18-22 August:

18-22 August:
25-29 August: -

September 1997

3-5 September:
8-10 September:

8-12 Sépteniber:

15-26 September:

15th Federal Litigation Course
(5F-F29).

66th Law of War Workshop (SF-F42).

143d Senior Officers Legal Orienta-
tion Course (5F-F1).

-28th Opérational Law Semiﬁﬁr '

(5F-F47). -

- USAREUR Legal Assistance CLE

(SF-F23E).

3d Procurement Fraud Course
.- (SF-F101).

USAREUR Administrative Law CLE
~ (SF-F24E).

8th Cnmmal Law Advocacy Course
(5F—F34) ;

3. Civilian Sponsored CLE Courses

Januaryk 1997

3-11, VCLE

23, ABA

March

20, ABA

1997

Slxteenth Institute of Trial Advocacy.
Charlottesville, VA ‘

Legal Assistance for Military
Personnel (LAMP),
Pearl Harbor, Hawaii

Legal Assistance for Military

“ Personnel (LAMP),
Fort Carson, CO

For further information on civilian courses in your area,
please contact one of the institutions listed below:

AAJE:

ABA:

~ American Academy of

Judicial Education
1613 15th Street, Suite C
Tuscaloosa, AL 35404

7 (205) 391-9055

Americén Bar Association
750 North Lake Shore Drive

‘Chicago, IL 60611
- (312) 988-6200
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ALIABA: /&

ASLM:

CLA: .

CLESN:

45

ESI:

FBA:

GICLE:

GIL:

GWU:

G

SN

* ' Berkeley, CA 94704 =11 ¢ Hhi-d b

Lt

- Florida Bar

~ . American Law Institute<i 4 71 1t SIICLE: - v ufl

-American Bar Association

Committee on Continuing

Professional Education ;* 7.}
4025 Chestnut Street
Philadelphia, PA 19104-3099 LRP:: i
(800) CLE NEWS (215) 243- 1606

American Society of R
Boston University School of Law LSU:

765 Commonwealth Avenue T
Boston, MA 02215 - 0y o o

(617) 262-4990

Contmumg Education of the Bar
University of California Extension
2300 Shattuck Avenue MICLE:

(510) 642-3973

Computer Law Assaciation, Inc, PR

- 3028 Javner Road, Suite SOOE

Fairfax, VA 22031 MLL ~50 -,
~ (703) 560- 7747

TN
CLE Satelhlc Network T
920 Spring Street ‘
Springfield, IL 62704 . S NCDA:

(217) 525-0744 (800) 521 8662 AT

Educ'ational Services Institute

5201 Leesburg Pike, Suite 600 BT T
Falls Church, VA 22041-3203 ~ -

(703) 379 2900 L o NITA:

Federal Bar Assocratron

1815 H Street, NW., Suite 408
. Washington, D.C. 20006-3697 ,
. (202) | 638-0252

650 Apalachee Parkway
Tallahassee, FL 32399-2300

(904) 222 5286 RS FE IV TR RS

;. Thel Insmute of Continuing Legai

COUT
Educanon NMTLA:

"Po Box 1885

Athens, GA 30603 .
, (706). 369 5664

Govemment Institutes, Inc.

* 966 Hungerford Drive, Suite 24 - SPBL ot

“Rockville, MD 20850
(301) 251 9250

Government‘ Contracts Program

The George Washington Umversuy Connl Gt
‘National Law Center A PLI LY

2020 K Street, N.W., Room 2107

~Washington, D.C. 20052 e LT e
1(202)'994-5272 S

i. IMinois Institute for CLE w1~

2395 W. Jefferson Street
Springfield, IL 62702
(217) 787-2080

i LRP Publications
1555 King Street, Suite 200
Alexandria, VA 22314

: .+ (703) 684-0510 (800) 727-1227.. «
Law and Medicine 55+ " " ol I,
Louisiana State University

-~ Center of Continuing e

_Professional Development
Paul M. Herbert Law Center
Baton Royge, LA 70803- 1000

"7 (504) 388:5837 a -

Institute of Continuing

' Legal Education REH N R
1020 Greene Street
Ann Arbor, MI 48109-1444

{1 (313)764-0533 (800) 922-6516. "1

- Medi-Legal Institute ./~ |
15301 Ventura Boulevard, Suite 300
Sherman Oaks, CA 91403 o]
(800) 443 0100

National College of District Attorneys
“"Univérsity of Houston Law Center
4800 Cathoun Street ‘
Houston, TX 77204- 6380

S 3y 747JNCDA

National Institute for Trial Advocacy
1507 Energy Park Drive

St. Paul, MN 55108

©(800) 225-6482 S !
(612) 644-0323 in (MN and AK)

.- National Judicial College ...+ :}
,Judicial College Building

University of Nevada

.Reno, NV 89557 e

(702) 784-6747

vNew Mexlco Trlal Lawyers

" Association

P.O. Box 301,
Albuquerque, NM 87103
(505) 243-6003

~ Pennsylvania Bar Institute - '~

104 South Street

P.O. Box 1027

Harrisburg, PA 17108-1027 ' °
(800) 932 4637 an 233 5774

Praétrcmg Law Institute
810 Seventh Avenue
New York, NY 10019:3 - v/ 2t 4L

-1 (212) 765-5700
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TBA:

TLS:

UMLC:

Ut

VCLE:

Tennessee Bar Association . - .
3622 West End Avenue

Nashville, TN 37205

(615) 383-7421

‘Tulane Law School

" Tulane University CLE *
8200 Hampson Avenue, Suite 300

New Orleans, LA 70118
(504) 865- 5900 -

oo

Umversny of Miami Law Center

'PO.Box248087 .. . - 1.

Coral Gables, FL 33124

(305) 284-4762

The University of Texas '
School of Law

‘ Office of Contmumg Legal Education

727 East 26th Street
Austm TX 78705 9968

University of Virgrma School of Law

»"7 Trial Advocacy Institute
"~ P.O. Box 4468.

Charlottesville, VA 22905

4. Mandatory éb“ti;‘“i“g Lagal Education Jurisdictions’
and Reporting Dates

.lgri‘sdigr tion .
Alabama**
Arizona
Arkansas»
Califomia"l a

Colorado . - .

Dela'\;varé:‘
Florida**
Georgia .
Idaho
Indiana
Iowa
Kansas
Kentucky
Louisiana*l‘" 4‘

Michigan

nggrting Month

4] December annually

15 September annually '
30 June annually

b Feerary annually o

.y . . Anytime within three-year
period

- 3llJuly'biennlally s
-;Assigned month triennially
31 January annually .
Admi;sion date triennially
31 [‘.)oce“mber“annuall'y v

1 Marclr annually o

30 days after program

30 June:annually

31 January annually

- 31 March annually

i

Jurisdiction. -
Minnesota
Mississippi**
Missouri .
Monranai; '
Neyada

New Hanjpshim*’*
New Mexlco |
North Carolma**
North Dakota
Ohlo* |
Oklahoma**

Oregon

Pennsylvania**

Rhode Island

i B B S
South Carolina**

Tennessee*

Texas =

Utah '

l/ennonr .
Vlrginia ;
Washmgton
West Vrglma
Wisconsin*

Wyoming

* Mrlltary Exempt .

30 June \annually

-

ortin onth

30 August triennially

1 August annuallyi'
31 July annually
"1 March annually ;

g I'Maroh annually

T'August annually
uri’or to*l April annually
28 February annually
31 July annually

3l January blenmally

15 February annually

Anniversary of da‘telof ,

-birth—new admittees and

reinstated members report

. after an initial one-year

period; thereafter
triennially

30 days after program

15 January annually

1 March annually

31 December annually -

End of two year -
comphance penod

15 July blenmally
30 J une annually i
3l January trlcnmally
31 July annually

1 February annually

30 January annually

*x Mrlrtary Musl Declare Exempnon [

‘For addresses and detailed jnformation; see the November
1996 issue of The Army Lawyer.
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1. TJAGSA Materials Available through the Defense o
Technical Information Center

Each year The Judge Advocate General's School pﬁb’lishé;"

deskbooks and materials to support resident course instruction.,
Much of this material is useful to judge advocates and goverm-

ment civilian attorneys who are unable to attend courses in, their,
practice areas. The School receives many requests each year for”
these materials. Becausc the distribution of these materjals is.
notin the School’s mission, TIAGSA does not have the'resources

to provide these publications.

To provide another avenue of availability, some.of this mate--

rial is available through the Defense Technical Information Center

(DTIC). An-office may obtain this material in two ways. The:

first is through a user library on the installation. Most technical

and school libraries are DTIC “users.” If they are “school” li-}

braries, they may be free users. The second way is for the office

or organization to become’'a government user. Government:

agency users pay five dollars per hard copy for reports of 1-100
pages and scven cents for each additional page over 100 or ninety-’
five cents pér fiche copy Overseas users may obtain one copy
of a'report at no charge “The necessary information and forms
for registration as a usér may be requested from: Defense Tech-
nical Information Center, 8725 John J. Kingman Road, Suite
0944, Fort Belvoir, Virginia’ 22060-6218, telephone: commer-
cial (703) 767-9087, DSN 427-9087. -

: L S R RS TR RIS L

Once registered, an office or other organization may open a
deposit account with the National Technical Information' Ser-'

viceto facnhtate ordering materials. Information concermng this
procedure will be provxded when a request for user status 1s sub-
mitted. R
AL |

Users are provided biweekly and cumulative indices. These
indices are classified as a single confidential document and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of organiza-
tions to become DTIC users nor will it affect the ordering of
TIAGSA pubtications through DTIC. A1l TIAGSA publications
are unclassified and the relevant ordering information, such as
DTIC numbers and titles, will be published in The Army Lawyer:
The following TTAGSA publications are available through DTIC.
The nine-character identifier beginning with the letters AD are
numbers assigned by DTIC and must be. used when ordering
publications. These publications are for government:use only.’

{27 Contract Law el et

Current Materials of Interest- /- . R
ST e E L
LightAsitands
AD B092128 - USAREUR chal A551slance Handbook
LT . JAGS- -ADA-85-5 (315 pgs).
AD A263082  Rea Propeny Guide—Legal Assistance,
JA 261 93 (293 pgs)
coree e d Y
AD A305239 Umformcd Servxces Worldwide Legal
Assislance Dnrectory. JA-267-96 (80 pgs).
AD B164534 ‘ Notanal Gulde. IA-268 92 (136 pgs)
*AD313675, Umformed Servnges Former Spouses’
' ’ Protect:on Act, JA 274-96 (144 pgs).
AD A282033 ! Prevcntlve Law, JA-276 9 (221 pgs).
ISR T R O R
AD A303938 v Soldlers and Sallors Civil Relief Act
Gunde JA 260- 96 (172 pes).
AD A297426 wm; Gunde, JA 262- 95 (517 pgs).
AD A308640  Family Law Guide, JA 263-96'(544 pgs)‘;" ‘
et NI
AD A280725 = Office Administration Guide, JA27i94 ¢
v 1 (298 PES). e A
AD A283734 .. Consumer Law Guide, JA 265-94 .. ..,
(613 pgs)
e
ADA289411  Tax Information Series, JA 269- 95
b unar (134 pgs). [P
AD A276984 * Deployment Guide, JA-272-94 (452 pgs). -
AD A275507  Air Force All States Income Tax Guide,
i April 1995. BIAEREN
vt sl o Administrative and Civil Law St
AD A310157% "Federal Tort Claims Act, JA 241-96° "'
: (l 18 pgs).
Yol phh g SRR
AD A30106i . Envnronmental Law Deskbook, JA-234 95
(268 pgs).
AD A301096° Govemiment Contract Law Deskbook; vol!” AD A311351 Defen‘sive Federal Litigation, JA-200-95
1, JA-501-1-95 (631 pgs). “oiaper (B46 pES). :
PP I T O .
AD A301095  Govemment Contract Law Deskbook, vol. AD A255346, ..., Reports of Survey and Line of Duty, ...,
2, JA-501-2-95 (503 pgs). + " F v i Deteminations, JA-231-92 (89 pgs).
R A T TR g
‘AD A265777 AD A311070  Govemment Information Practices,

Fiscal Law: Course Deskbook; JA- 506 93
(471 pgs). Ul e 0

B2

s A
S EEA T

o L
WA

i, r11A~235-95 (326 pgs). [
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AD A259047 = AR'15-6 Invesngauons JA-281-92.
' 45 PES) iR
Labor Law
ADA308341  The Law of Federal Employment, |
JA-210-96 (330 pgs).
. ‘The Law of Federal Labor-Management

- AD A308754
Ce ‘ . Relations, JA-211-96-(330 pgs).

Developments, Doctrine, and Literature

AD A254610 = Military Citation, Fifth Edition,
’ ‘ JAGS-DD-92 (18 pgs).
o Criminal Law
AD A302674  Crimes and Defenses Deskbook,
: JA-337-94 (297 pgs).
AD A302672  Unauthorized Absences Programmed Text,
o - JA-301-95 (80 pgs)
AD A302445  Nonijudicial Pumshment JA- 330—93
o (40 PgS) T
AD302312  Senior Officers Legal Orientation,
JA-320-95 (297 pgs).
AD A274407 Trial Counsel and Defense Counsel Hand-
book, JA-310-95 (390 pgs).
AD A274413 United States Attorney Prosecutions,

JA-338-93 (194 pgs).

International and Operational Law

AD A284967  Operational Law Handbook JA-422-95
(458 pgs)
Reserve Affairs
AD B136361  Reserve Component JAGC Personnel Poli-

¢ies Handbook, JAGS-GRA-89-1
(188 pgsA)-ﬁ ’ ‘

The followmg United States Army Criminal Investlgatlon
Division Command pubhcauon also is available through
DTIC:
AD A145966 _Criminal Investigations, Violation of the
“'U.S.C. in Economic Crime Investigations,
" USACIDC Pam 195-8 (250 pgs).

* Indicates new publication or revised edition.

/_;/:%/—ﬂ

2. Regulations and Pamphlets

a. The following provides information on how fo obtain Manu-
als for Courts-Martial, DA Pamphlets, Army Regulations, Field
Manuals, and Training Circulars.

(1) The United States Army Publications Distribution Cen-
ter (USAPDC) at St. Louis, Missouri, stocks and distributes
Department of the Army publications and blank forms that have
Army-wide use. Comact the USAPDC at the following address:

~ Commander
U.S. Army Publications Distribution Center
1655 Woodson Road
St. Louis, MO 63114-6181
Telephone (314) 263-7305, ext. 268

(2) Units must have publications accounts to use any part
of the publications distribution system. The following extract
from Department of the Army Regulation 25:30, The Army Inte-
grated Publishing and Printing Program, paragraph 12-7¢ (28
February 1989), is provided to assist Active, Reserve, and Na-
tional Guard units.

 b. The units below a}e authorized publications accounts with
the USAPDC.

(1) Active Army.

(a) Units organizéd under a Personnel and Administra- -
tive Center (PAC). A PAC that supports battalion-size units will
request a consolidated publications account for the entire battal-

jon'except when subordinate units in the battalion are geographi-

cally remote. To establish an account, the PAC will forward a
DA Form 12-R (Request for Establishment of a Publications
Account) and supporting DA 12-series forms through their
Deputy Chief of Staff for Information Management (DCSIM)
or DOIM (Director of Information Management), as appropri-
ate, to the St. Louis USAPDC, 1655 Woodson Road, St. Louis,
MO 63114-6181. The PAC will manage all accounts established

for the battalion it supports. (Instructions for the use of DA 12-
series forms and a reproducible copy of the forms appear in DA

Pam 25-33, The Standard Army Publications (STARPUBS) Re-
vision of the DA 12-Series Forms, Usage and Procedures (1 June

,198_8)-

(b) Umts not orgamzed under a PAC. Units that are
detachment size and above may have a publications account. To
establish an account, these units will submit a DA Form 12-R
and supporting DA Form 12-99 forms through their DCSIM or
DOIM, as appropriate, to the St Louis USAPDC, 1655 Woodson
Road, St. Louis, MO 63114-6181.

.- (c) Staff sections of Field Operating Agencies (FOAs),
Major Commands (MACOMs), installations, and combat divi-
sions. These staff sections may establish a single account for
each major staff element. To establish an account, these units

-will follow the procedure in (b) above.

‘DECEMBER 1996 THE ARMY LAWYER » DA-PAM 27-50-289 : 49




(2) Army Reserve National Guard (ARNG) units that are
company size to State adjutants general. To establish an ac-
count, these units will submit a DA Form 12-R and supporting
DA Form 12-99 through their State adjutants general to-the St.
Louis USAPDC, 1655 Woodson Road, St. Louis, MO 63114-
6181.

(3) Umted StatesArmy Reserve (USAR) umts that are com-
pany size and above and staff sections from division level and
above. To establish an account, these units will submit a DA
Form 12-R and supporting DA Form 12-99 forms through their
supporting installation and CONUSA to the St. Louis USAPDC,
1655 Woodson Road St. Lours MO 63] 14-6181.

“) Reserve Oﬁicer Trammg Corps (ROTC) Elements. To
establish an account, ROTC tegions will submit a DA Form 12-
R and supporting DA Form 12-99 forms through their support-
ing installation and Training and Doctrine Command (TRADQOC)
DCSIM to the St. Louis USAPDC, 1655 Woodson Road, St.
Louis, MO 63114-6181. Senior and junior ROTC units will sub-
mit a DA Form 12-R and supporting DA 12-series forms through
their supporting installation, regional headquarters, and
TRADOC DCSIM to the St. Louis USAPDC, 1655 Woodson
Road, St. Louis, MO 63114-6181. R

Units not described above also may be authorized accounts.
To establish accounts, these units must send théir requests through
their DCSIM or DOIM, as appropriate, to Commander, USAPPC,
ATTN: ASQZ-LM, Alexandra, VA 22331-0302.

c. Specific instructions for establishing initial distribution
requirements appear in DA Pam 25-33.

If your. unit docs not have a copy of DA Pam 25 33, you
may request one by callmg the St. Louis USAPDC at (314)
263- 7305 extension 268. o

(1) Umts that have establlshed 1mt1al dlstnbutxon requ1re-
ments will receive copies of new, revrsed and changed pubhca—
tions as soon as they are printed. e

(2) Umts that requlre pubhcatlons that are not on  their
initial dlstrrbuuon list, can requisition pubhcauons using the
Defense Data. Network (DDN) the Telephone Order. Publlca-
tions System (TOPS) the World WrdeWeb (WWW), or the Bul-
letin Board Services (BBS) :

(3) Civilians can obtain DA Pams through the National
Technical. Informauon Servrce (NTIS), 5285 Pon Royal Road,
Springfield, VA 22161 You may reach this’ ofﬁce at (703) 487-
4684 or 1- 800 553 6487 v

. ppoe et
DR 1 He

(4) A|r Force Navy. and Marxne Corps judge advocates
can request up to ten copies of DA ‘Pams by wntlng to USAPDC
1655 Woodson Road, St. Louis, MO 63114-6181,  °

3. The Legal Automatlon Army-W'de Systems Bulletm
Board Servrce - S

A The Legal Automatlon Army Wlde Systems (LAAWS)
operates an electronic on-line information service (often referred

IR

to as a BBS, Bulletin Board Service) primarily dedicated to serv-
ing the Army legal community for Army “access to the LAAWS
On-Line Information Service, while also providing Department
of Defense (DOD) wide access. Whether you have Army access
or DOD-wide access, all users will be able to download the
TJAGSA publications that are available on the LAAWS B?S,

b. Access to the LAAWS BBS:

(1) Access to the LAAWS Ori-Line Information Service
(OIS) is currently restricted to the following individuals (who
can sign on by dialing commercial (703) 806-5772, or DSN 656-
5772 or by using the Internet Protocol address 160.147.194.11
or Domain Names jagc.army.mil):

(a) Actr ve Army. Reserve or Natlonal Guard (NG) _|ud ge
advocates,

(b) Active, Reserve, 6r NG Army Legal Administrators
and enlisted personnel (MOS 71D),

(c) Civilian attorneys employed by the Department of
the Anny.

(d) Cwnhan legal support staff employed by the Anny
Judge Advocate General's Corps
s [ ST
(e) Attorneys (mlhtary or crvrhan) employed by certain
supported DOD agencies (e.g., DLA, CHAMPUS, DISA Head-
quarters Services Washmgton).

(H Al DOD personne] deallng with mllltary legal is-
sues; § ‘
(2 Ind1v1duals wrth approved wmten exceptlons to the
access policy. ;

(2) Requests for exeeptions to the access policy should be
submitted to: . : -

LAAWS Project Office

¢ 70T ATTN: Sysop' E R
9016 Black Rd., Ste. 102
Fort Belvoir, VA 22060

c. Telecommunications setups are as follows:
P T B . Eorn e (e
(1) The telecommumcatlons conﬁgumtlon for terminal
mode is: 1200 to 28,800 baud; parity none; 8 bits; 1 stop bit;
full duplex; Xon/Xoft supported; VT100/102 or ANSI terminal

_emulation. Terminal mode is a text mode which is seen in any
:commumcatlons apphcatnon other than World Group Manager

(2) The telecommunications configuration for World Group
Manager is:

Modem setup 1200 to 28 800 baud
;{9600 or more rec_ommended)

Novell LAN setup: Server = LAAWSBBS
*.(Available in'NCR only)

L
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TELNET setup: Host=134.11.743: . i
(PC must have Intemet capablllty)

(3) The telecommunications for TELNET/Intemet access
for users not using World Group Manager is:

IP Address = 160.147.194.11

~ Host Name = jagc.army.mil

After signing on, the system greets the user with an opening
menu. Users need only choose menu options to access and down-
load desired publications. The system will require new users to
answer a series of questions which are required for daily use and
statistics of the LAAWS OIS. Once users have completed the
initial questionnaire, they are required to answer one of two ques-
tionnaires to upgrade their access levels. There is one for attor-
neys and one for legal support staff. Once these questionnaires
are fully completed, the user’s access is immediately increased.
The Army Lawyer will publish information on new publications
and materials as they become available through the LAAWS OIS.

d. lnstmctions Jor Downloading Files from the LAAWS OIS.
n Teﬁninhl _Uscrs

(a) Log onto the LAAWS OIS using Procomm Plus, En-
able, or some other commumcauons appllcauon with the com-
munications conﬁgurauon outlined in paragraph cl or c3.

(b) If you have never downloaded before, you will need
the file decompression utility program that the LAAWS OIS uses
to facilitate rapid transfer over the phone lines. This program is
known as PKUNZIP To download it onto your hard drive take
the following actions:

(1) From the Main (Top) menu, choose “L” for File
leranes Press Enter..

2 Choose f‘S" to select a library. Hit Enter.

(3) Type "NEWUSERS" to select the NEWUSERS
file llbra.ry 'Press Enter. -

i

(1) Choose “F to find the file you are looking for.
Press Enter.

(RN . : T .

(5 Choose “F"ito sort by file name. Press Enter.

(6) Press Enter to start at the beginning of the list, and
Enter again to search the current INEWUSER) library.

'(2) Scroll down the list until the file you want to down-
load is hlghllghted (in this case PKZ110.EXE) or press the letter
to the left of the file name. If your file is not on the screen, press
Control and N together and release them to see the next screen.

- . (8) Once your file is highlighted, press Control and D
together to download the highlighted file.

(9 You will be given a chance to choose the down-

oload protocol If you are using a 2400 - 4800 baud modem,
-choose option “1”. If you are using a 9600 baud or faster mo-

dem, you may choose “Z" for ZMODEM. : Your software may
not have - ZMODEM available to it. If not, you can use
YMODEM. If no other opnons work for you, XMODEM is

+ your last hope.

(LQ) The next step will depend on your software. If
you are using a DOS version of Procomm, you will hit the “Page
Down” key, then select the protocol again, followed by a file
name. Other software varies.

(11) Once you have completed all the necessary stepé
to download, your computer and the BBS take over until the

_file is on your hard disk. Once the transfer is complete the
_software will let you know i in its own special way.

) Client Server Users.
(a) Log onto the BBS

(b) Clle on the “Files” button

(c) Click on the button with the picture of the diskettes
and a magnifying glass.

.. {d) You will get a screen to set up the options by which

.you may scan the file libraries.

© Press the “Clear” button.

(f) Scroll down the list of libraries until you see the

' NEWUSERS library. -

(g) Clle in the box next to the NEWUSERS library.

An “X" should appear

(h) Click on the “List Files™ button.

(i) When the list of files appears, highlight the file you
are looking for (in this case PKZ110.EXE).

(j) Click on the “Download™ button.

... (k) Choose the directory you want the file to be trans-

. ferred to by clicking on itin the window with the list of directo-

ries (this works the same as any other Windows application).

Then select “Download Now.”

" (1) From here your computer takes over.

(m) You can continue workmg in World Group while

: the file downloads

(3) Follow the above list of directions to download any
ﬁles from the OIS, substituting the appropriate file name where

applicable.

" - e. To use the decompression program, you will have to de-
compress, or “explode,” the program itself. To accomplish this,
boot-up into DOS and change into the directory where you
downloaded PKZ110.EXE. Then type PKZ110. The PKUNZIP
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utility will then execute, converting its files to usable format.
When it has:completed this process, your hard drive will have
the usable, exploded version of the PKUNZIP utility program,
as well as all of the compression or decompression utilities used
by the LAAWS OIS. You will need to move or copy these files
into the DOS directory if you want to use them anywhere out-
side of the directory you are currently in (unless that happens to
be the DOS directory or root directory). Once you have decom-
pressed the PKZ110 file, you can use PKUNZIP by typmg
PKUNZIP <ﬁlename> at the C: \> prompt .

4. TJAGSA Publications Available Thmugh the LAAWS
BBS

The following is a current list of TTAGS A publications avail-
able for downloading from the LAAWS BBS (Note that the date
UPLOADED is the month and year the file was made available
on the BBS; publication date is available within each publica-
tion): “
FILENAME  UPLOADED DESCRIPTION
RESOURCE.ZIP May 1996 A Listing of Legal Assis-

1 G _tance Resources,
May 1996.

1995 AF All States In-

come Tax Guide for use
- with 1994 state income tax
" returns, Aprll 1996.

ALLSTATE.ZIP January 1996

The Army Lawyer/Military

Law_Review Database EN-
T O .~ABLE 2.15.  Updated
through the 1989 The Army
Lawyer Index. It includes
a menu system and an ex-
planatory memorandum,
ARLAWMEM.WPF.

ALAWZIP  June 1990

BULLETIN.ZIP July 1996 - Current list of educational
television programs main-
tained in the video informa-
tion library at TIAGSA of
He e et - : actual classroom instruc-

tions' presented at the

school in Word 6.0, June

7 1996.

February 1996 A Guide to Child Support
Enforcement Against Mili-

tary Personnel, February
.- 1996. :

'CHILDSPTASC

CHILDSPT.WP5 February 1996 A Guide to Child Support
R Enforcement Against Mili-
2 -:tary Personnel, February

i1 996

]A260LZIP o

FILENAME -

DEPLOY.EXE

FTCA.ZIP

FOIAL.ZIP
FOIA2.ZIP

FSO 201.ZIP

JA200ZIP

JA210DOC.ZIP

JA211DOC.ZIP

JA231.ZIP

JA234.ZIP

1A235.ZIP
TA41ZIP

JA261.ZIP

 UPLOADED |
- March 1995 |

January 1996

January 1996
‘ Jamiziry 1996

" October 1992

.~ January 1996

May 1996

May 1996

January 1996°

January 1996

January 1996

-

DESQRIPTION
Deployment Guide Ex-

cerpts.- Documents were
_created in WordPerfect 5.0

and znpped into executable

- file.

'Federal Tort Claims Act,
August 1995.

Freedom of Information
Act Guide and Privacy Act

‘Overview, September 1995.

Freedom of Informatlon
Act Guide and Prnvacy Act
Overv:ew, September 1995

Update of FSO Automation
Program. Download to

. hard only source disk, un

zip to floppy, then
A:INSTALLA or

B:INSTALLB.

Defensive Fede}ai Litiga-

“tion, August 1995.

Law of Federal Employ-

- ment, May 1996.

Law of Federal Labor-Man-
agement Rclauons May
1996.

Reports of Survey and Line
of Duty Determinations—
Programmed Instruction,
September 1992 in ASCII

text.

Environm.entalv Law Desk-
book, Volumes [ and II,
September 1995.

Government Information

~Practices Federal Tort

J aﬁuafy 1996

‘August 1996

October 1993
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Claims Act, August 1995.

nge_raj Tbljt Claims Act,
August 1994,

Soldiers’ & Sallors Civil

‘Relief Act Gulde, January

1996 ' ‘ '

Legal Assmtance Real
Property Guide, March

1993.




e

FILENAME -

JA262.2IP
JA263.ZIP

JA265A.ZIP
JA265B.ZIP
J;-\zm.zm
JA268.Z1P
JA271.Z1P
JA272.ZIP
JAéﬂ.iIPH :

JA275.ZIP

JA276.ZIP
JA281.ZIP
JA301.ZIP -
JA310ZIP ~

JA320.ZIP

JA330.ZIP

- UPLOADED

January 1996

August 1996

January 1996

. January 1996

January 1996

January 1996

~ January 1996
~ January 1996
August 1996

~ August 1993

+ January 1996

January 1996

‘Ja’nuary 1996

" January 1996

January 1996

- January 1996

DESCRIPTION

Legal Assistance Wills
Guide, June 1995.

Family Law Guide, August
1996.

Legal Assistance Consumer
Law Guide—Part I, June
1994,

Legal Assistance Consumer
Law Guide—Part 1II, June
1994,

Uniform Services World-
wide Legal Assistance Of-

- fice Directory, February

1996.

Legal Assistance Notarial
Guide, April 1994,

Legal Assistance Office Ad-
ministration Guide, May
1994.

Legal Assistance Deploy-
ment Guide, February
1994.

Uniformed Services Former
Spouses Protection Act
Outline and References
June 1996.

Model Tax Assistance Pro-

gram, August 1993,

Preventive Law Series,
December 1992,

‘15-6 Investigat'ibns,

November 1992 in ASCII
text,

‘Unauthorized Absences

Programmed Text, August
1995.

Trial Counsel and Defense
Counsel Handbook May

1995,

Senior Officer’s Legal Ori-

* entation Text, November

1995.

Nonjudicial Punishment
Programmed Text August

1995.

FILE NAME
JA337.Z1P

JA422.ZIP

JAS501-1.ZIP

JA501-2.ZIP

JAS01-3.ZIP
JA501-4.ZIP
JAS01-5.ZIP.

JA501-6.ZIP

JA501-7.ZIP -

JA501-8.ZIP
JAS01-9.ZIP

JAS506.ZIP

JAS08-1.ZIP
JAS08-2.ZIP

JA508-3.ZIP

"1JA509-1.ZIP

- UPLOADED
© January 1996

May 1996

March 1996

March 1996

‘March 1996

;-March 1996 ..

March 1996

* March 1996

March 1996

‘March 1996

March 1996

January 1996

Januar& 1996
January 1996

' .7 January 1996

January 1996

DECEMBER 1996 THE ARMY LAWYER « DA-PAM 27-50-289

DESCRIPTION

Crimes and Defenses Desk-
book, July 1994,

OpLaw Handbook, June
1996. -

TIAGSA Contract Law
Deskbook Volume 1,
March 1996.

TIJIAGSA Contract Law
Deskbook, Volume 2,

March 1996.

TJAGSA Contract Law
Deskbook, Vol ume 3,
March 1996.

TJAGSA Contract Law
Deskbook, Volume 4,
March 1996.

TIAGSA Contract Law
Deskbook, Volume 35,
March 1996.

TIAGSA Contract Law
Deskbook, Volume 6,
March 1996.

TJAGSA Contract Law
Deskbook, Volume 7,
March 1996.

TIAGSA Contract Law
Deskbook, Volume 8,
March 1996.

TJAGSA Contract Law
Deskbook, Volume 9,
March 1996.

Fiscal Law Course Desk-
book, May 1996.

Government Materiel Ac-
quisition Course Deskbook,
Part 1, 1994,

Government Materiel Ac-
quisition Course Deskbook,
Part 2, 1994.

~Government Materiel Ac-

quisition Course Deskbook,
Pant 3, 1994,

Federal Court and Board
Litigation Course, Part 1,
1994.
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FILE NAME

1JAS09-2.Z1P

1JA509-3.Z1P

1JA509-4.Z1P

1PFC-1.ZIP

{PFC-2.2IP

1PFC-3.ZIP -

JA509-1.ZIP
JAS09-2.ZIP

JA510-1.ZIP

i

JAS10-2.Z1P

JAS10-3.ZIP -

:UPLOADED

. January 1996 :

Ve

January 1996

‘January 1996
' January 1996

"Jzym'uary 1996
~ January 1996

Janvary 1996

January 1996

1

January 1996

~'. January 1996

R
'

- January 1996

JAGBKPT1.ASC January 1996

JAGBKPT2.ASC January 1996

JAGBKPT3.ASC January 1996

JAGBKPT4.ASC : January 1996

OPLAW95.ZIP

YIR93-1.ZIP.

YIR93-2.ZIP

L

"+ January 1996

. January 1996

* January 1996

DESCRIPTION® @ '+ .

Federal Court and Board
Litigation Course, Part 2,

1994

PINGEREER
Federal Court and Board
nganon Course Pan 3,

1994, N

Federal Court and Board

‘,Lptngauon Course, Part 4
1994. o

Procurement Fraud Course,
March 1995, ;
Procurement Fraud Course
March 1995.

Procurement Fraud Course,

March 1995.

Contract, Claim, Litigation

‘and 'Remedies Course

Deskbook, Part 1, 1993,

Contract Claims, Litigation,

‘and Remedies Course

Deskbook, Part 2, 1993,

Sixth Installation Contract;

'ing Course, May 1995.

Sixth Installation Contract-

mg Course, May 1995

Sxxth Installauon Contract-
ing Course, May 1995.

: JAG Book, Part 1, Novem-

ber 1994,

JAG Book, Part 2, Novem-

¢ ber.1994, a5

JAG Book, Part 3, Novem-

ber 1994. ot

JAG Book, Part 4, Novem-

- ber 1994

‘Operauonal Law Deskbook

1995.

.Contract Law Division

1993 Year in Review, Part 1,
1994 Symposium.

Contract Law ‘Division
1993Year in Review, Part 2,
1994 Symposium.

'y

b e et T e T
Reserve and National Guard organizations without organic

FILENAME -

YIR93-4.ZIP

YIR93 ZIP

YIR94-1.ZIP

'

YIR94-2.ZIP -~

[FREE

YIR94-4.ZIP

YIR94-5.ZIP

Caret

YIR94-6.ZIP

(

YIR94-8.ZIP -,

)r “)

YIR9SASC.ZIP,

YIRO5SWPS.ZIP

B

YIR94-3.ZIP

YIR94-7.ZIP

: UPLOADED

YIR93-3.ZIP .. .. - January 1996

’ "fan‘uary 19§6 |

i

- Jarﬁ:éry 1996

!

January 1996

b 7

*January 1996

January 1996

o
I

January 1996

January 1996

*“January 1996
e

* January 1996

January 1996 .

. January 1996

January 1996

RIS
4

S

DESCRIPTION - -

Contract Law: Division
1993 Year in Review, Part 3,
1994 Symposium.

Contract Law Division
1993 Year in Review, Part 4,
1994 Symposium.

Contract Law Division
1993 Year in Review Text,

! 1994 Symposium. .

Contract Law Division
1994 Year in Review, Part l
1995 Symposium. ‘

Contract Law Division
1994 Year in Review, Part 2,

1995 Symposium.

Contract Law Division

{ 1994 Yearin ReV|ew,Part3
1995 Symposium.

Contract Law Division
1994Year in Review, Part4,
1995 Symposium.

Contract Law Division

_ 1994 Year in Review, Part §,

1995 Symposium.

Contract Law Division
1994 Year in Review, Part 6,
1995 Symposium. -

Contract Law Division
1994Year in Review, Part 7,
1995 Symposium.

Contract Law, Division
1994Year in Review, Part 8,
1995 Symposium.

.Contract Law. Division

1995 Year in Review.

Contract Law Division

1995 Year in Review, . .

computer telecommunications capabilities and individual mo-

ilization aygmentees (IMA) having bona fide military needs
for these publications may request computer diskettes contain-

ing the publications listed above from the appropriate propo-
nent academic division (Admlmstratxve and Civil Law, Criminal

.Law, Contract Law, International and Operational Law, or De-

velopments, Doctrine, and Literature) at The Judge Advocate
General’s School, Charlottesville, VA 22903-1781.
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Requests must be accompanied by one 5 3 inch or 3 2 inch
blank, formatted diskette for each file. Additionally, requests
from IMAs must contain a statement verifying the need for the
requested publications (purposes related to their military prac-
tice of law).

Questions or suggesuons on the avanlablhty of TIAGSA pub-
lications on the LAAWS BBS should be sent to The Judge Ad-
vocate General’s School, Literature and Publications Office,
ATTN: JAGS-DDL, Charlottesville, VA .22903-1781. For ad-
ditional information concerning the LAAWS BBS, contact the
System Operator, SGT James Stewart, Commercial (703) 806-
5764, DSN 656-5764, or at the followmg address:

LAAWS Project Office

ATTN: LAAWS BBS SYSOPS
9016 Black Rd, Ste 102

Fort Belvoir, VA 22060-6208

5. The Army Lawyer on the LAAWS BBS'

The Army Lawyer is available on the LAAWS BBS. You may
access this monthly publication as follows:

. 2. Toaccess the LAAWS BBS, follow the instructions above
in paragraph 3. The following instructions are based on the
MicroSoft Windows environment.

(1) Access the LAAWS BBS “Main System Menu” win-
dow.

(2) Double click on “Files” button. . :

"(3) At the “Files Libraries” window, click on “File’> button
(the button with icon of 3" diskettes and magnifying glass).-

(4) At the “Find Files” window, click on “Clear,” then high-
light “Army_Law” (an “X” appears in the box next to
“Army_Law"). To see the files'in the “Army Law library, click
on “Llst Files.” h o

(5) Atthe “Fﬂe Llsung wmdow, select one of the ﬁles by
highlighting the ﬁle §

Soa. Files with an extension of “ZIP” require you to down-
load additional “PK” application files to compress and decom-
press the subject file, the “ZIP” extension file, before you read it
through your word processing application. To download the
“PK" files, scroll down the file list to where you see the follow-

ing:

PKUNZIP.EXE
PKZIP110.EXE
PKZIPEXE

PKZIPFIX.EXE

b. For each of the “PK” files, execute your download
task (follow the instructions on your screen and download each

-

“PK” file into the same directory. NOTE: All “PK” _files and
“ZIP” extension files must reside in the same directory after
downloading. For example, if you intend to use a WordPerfect
word processing application, select “c:\wp60\wpdocs\
ArmyLaw.art” and download all of the “PK” files and the “ZIP"
file you have selected. You do not have to download the “PK”
each time you download a “ZIP” file, but remember to maintain
all “PK” files in one directory. You may reuse them for another
downloading if you have them in the same directory.

(6) Click bn ‘?‘DoWnload Now” and ,w‘eit until the Down-
load Manager icon disappears. :

(7) Close out your session on the LAAWS BBS and go to
the directory where you downloaded the file by going to the
“c:\" prompt.

“For example: c:\wp60\wpdocs
Cor C \msoffice\winword

Remember: The “PK“ files and the “ZIP" extension file(s) must
be in the same dlrectory'

(8) Type “dlr/w/p" and your ﬁles wnll appear from that
drrectory

(9) Select a “ZIP” file (to be “unzipped”) and type the
following at the ¢:\ prompt:

’ PKUNZIP DEC96 ZIP
At this pomt the system will'explode the z:pped files and they
are ready to be retrieved through the Program Manager (your
word processmg apphcatlon)

b. Go to the word processing application you are using
(WordPerfect, MicroSoft Word, Enable). Using the retrieval
process, retrieve the document and convert it from ASCII Text
(Standard) to'the apphcatlon of choice (WordPerfect MlcroSoft
Word, Enable).’

c. Voila! There is your The Army Lawye} file..

d. Above in paragraph 3, Instructions for Downloading Files

‘ from the LAAWS OIS (section d(1) and (2)), are the instructions

for both Terminal Users’ (Procomm, Procomm Plus, Enable or
some other communications apphcatmn) and Client Server Us-
ers (World Group Manager).

e. Direct written questions or suggesti'ons about these in-
structions to The Judge Advocate General’s School, Literature
and Publications Office, ATTN: DDL, Mr. Charles J. Strong,
Charlottesville, VA 22903-1781. For additional assistance, con-
tact Mr. Strong, commercial (804) 972-6396, DSN 934-7115,
extension 396.
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6. Artrcles !
The followmg mformauon may be useful to judge advocates:

’ \Audrey Rogers New lnsrghts on Watver and
"the Inadvertent Disclosure of Prwrleged Ma-

- terials: Attorney Responsibility as the GOV-‘ '
‘emmg Precept, 47 FLA: L. Rev! ’]59(1995) :

Jeffrey M. Taylor, Liability of Usenet Mod-
"erators for Defamation Published by Others:
Flinging the Law of Defamation into:
Cyberspace 47 Fra. L. Rev. 247 (1995)
7. TJAGSA Informatron Management Items
a. The TIAGSA Local Area Network (LAN) is now part of
the OTJAG Wide Area Network (WAN).- The faculty and staff
are now accessible from the MILNET and the internet. Addresses
fa TIJAGSA personnel are avallable by e-mail at
tjagsa@otjag.army.mil. . I R 3
RTINS EEP AV cu
b. Personnel desiring to call TIAGSA via DSN should dial
934-7115. The reéeptionist will connect you with the appropri-
ate department or directorate. The Judge Advocate General's
School also has a toll free number: 1-800-552-3978, extension
435. Lieutenant Colonel Godwin.. ;. -

[ Y,

* 8. The Army Law Library Service

a. With the closure and realignment of many Army installa-
tions, the Army Law Library System (ALLS) has become the
point of contact for redistribution of materials, contamed in law
libraries on those installations. The Army Lawyer wrll contmue
to publish lists of law library materials made available as a result
of base c]osures :

b Law hbranans havmg resources avarlable for redrstnbu
non should contact Ms. Nelda Lull JAGS DDL, The ] udge Ad-
vocate General’s School, United States Army, 600 Massic Road
Charlottesville, VA 22903-1781. Telephone numbers are DSN:
934-7115, ext. 394, commercral (804) 972—6394 or facs:mlle
(804) 972-6386.

¢ 'The followmg materrals have been declared excess and
are avarlable for redlstnbutron !Please contact the lrbrary dr-
rectly at the address provrded below -
o P e
U.S. Army Southern European Task Force
..« ATTN: AESEJAO ,
" " Unit # 31401, Box 7

POC SSG Darrell Wade -

‘DSN 634 7607 .
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. * Federal Reporter (Ist and 2d Series)
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| *ALRSdSenes o q

' Office of the Staff Judge Advocate '

ATTN: STEWS-JA, Building S-146'

White Sands Missile Range. New Mexlco
88002-5075 0~ _
COM (505) 678-1266 R oo
DSN 258-1263 o ‘
FAX (505) 678- 1266

T "U S Supreme Court Drgest (Lawyer s Edmon), 20 vol-
umes with 1980 pocket parts

* West's Federal Pracuce Drgest 2d, 92 volumes with 1984
pocket parts o

* West's Paciﬁe \‘lg)‘ig‘est (co'vering 1 P2d through the May
1993 Supplement) 4 sets 194 volumes

* West s Texas Dlgest 2d 60 vo[umes wrth 1986 pocket parts
* West’s Texas Digest,'42 volumes with 1983 pocket parts
* % U.S. Court of Claims Réports, 210 volumes (1863-1976)

* The Opinions of the U.S. Attorneys General,
- volumes 1-41

9. Miscellaneous

Soldiers Magazine tells the Army’s story to the soldiers, De-
partment of the Army Civilians, retirees, their families, the me-
dia, and the rAmerican public. -'Soldiers needs: the help of
commanders, noncommissioned officers, and public affairs of-
ficers at all levels to ensure that all soldiers and civilians receive
this publication. It is important to note that units must request
Soldiers Magazine to receive it. Itis part of the “Dash 12" pub-
lication series. Unit pubhcauon represematwes can order the
magazine at the unit or through the Internet. If you choose to
subscribe by the Internet, first go to the Soldiers home page at

_http:www.redstone.army.mil/soldiers/home. html Once there,

find and click on the “About Soldiers” hot link. Click the hot
link to the U.S. Army Publication and Printing Command. Com-
plete the necessary form and you are now ready to receive Sol-

diers Magazine, the Army s flagship publication: For individual

‘subscnptr_ons click on the Govemment Printing Office hot link.
‘The cost for individual subscriptions is $20 per year.

i

oo
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Individual Paid Subscriptions to The Army Lawyer

Attention Private Individuals!

The Government Printing Office offers a paid subscription
service to The Army Lawyer. To receive an annual individual
paid subscription (12 issues) to The Army Lawyer, complete and
return the order form below (photocopics of the order form
are acceptable).

Renewals of Paid Subscriptions

To know when to expect your renewal notice and keep a good
thing coming . . . the Government Printing Office mail each

individual paid subscriber only one renewal notice. You can de-

termine when your subscription will expire by looking at your
mailing label. Check the number that follows “ISSDUE"” on the
top line of the mailing label as shown in this example:

A renewal notice will be sent when this digit is 3.
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ARLAWSMITH212] ISSDUEOO3 R
JOHN SMITH
212 MAIN STREET
FORESTVILLE MD 20746

The numbers following ISSDUE indicate how many issues
remain in the subscription. For example, ISSDUEQO1 indicates
a subscriber will receive one more issue. When the number reads
ISSDUEQQQ, you have received your last issue unless you re-

United States Government
@ INFORMATION

* 5704
U YES, send me

The total cost of my order is § . Price includes
regular shipping and handling and is subject to change.

Company or personal name (Please type or print}

Additional address/attention line

Street address

City, State, Zip code

Daytime phone including area code

Purchase order number {optional)

new. You should received your renewal notice around the same
time that you receive the issue with ISSDUEQOQ3.

To avoid a lapse in your subscription, promptly return the
renewal notice with payment to the Superintendent of Documents.
If your subscription service is discontinued, simply send your
mailing label from any issue to the Supenntendent of Documents
with the proper remittance and your subscription wnll be rein-
stated.

Inquiries and Change of Address Information

The individual paid subscription service for The Army Law-
yer is handled solely by the Superintendent of Documents, not
the Editor of The Army Lawyer in Charlotiesville, Virginia. Ac-
tive Duty, Reserve, and National Guard members received bulk
quantities of The Army Lawyer through official channels and must
contact the Editor of The Army Lawyer concerning this service
(see inside front cover of the latest issue of The Army Lawyer).

scriptions, fax your mailing label and new address to 202-512-
2250 or send your mailing label and new address to the following
address:

United States Government Printing Office
Superintendent of Documents

ATTN: Chief, Mail List Branch

Mail Stop: SSOM '

Washington, D.C. 20402
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Charge your order. §
It's easy!

Fax your orders (202) 512-2250
Phone your orders (202) 512-1800

subscription(s) to The Army Lawyer (ARLAW), at $24 each (30 foreign) per year.

For privacy protection, check the box below:

O Do not make my name available to other mailers
Check method of payment: :

0O Check payable to Superintendent of Documents

QGPO DepositAccount [ [ T T T T |—
QVISA QO MasterCard

LT T T T I T T PT I
[T [ T Jtexpiration catey Thank you for your order!

Authorizing signature 1196

Mail to: Superintendent of Documents
P.O. Box 371954, Pittsburgh, PA 15250-7954
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